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IN THE UNITED STATES COURT OF APPEALS


FOR THE FIFTH  CIRCUIT


__________


No. 01-21989


__________

            

         ABOLALA SOUDAVAR, 

Plaintiff/Appellant,

v.

FEDERAL AVIATION ADMINISTRATION ,

Defendant/Appellee.

__________

ON APPEAL FROM THE UNITED STATES DISTRICT

COURT FOR THE SOUTHERN DISTRICT OF TEXAS

__________

BRIEF FOR THE FEDERAL AVIATION ADMINISTRATION 

__________

STATEMENT OF SUBJECT MATTER AND  

APPELLATE JURISDICTION
A.  The plaintiff brought this lawsuit on January 31, 2001, asserting that the  Federal Aviation Administration ("FAA") had designated Iranians, including legal resident aliens who travel internationally on Iranian passports, as a  suspect class whose luggage is routinely examined by airline employees prior to international flights.  (Record Excerpts/"RE" at Tab 5, p. 2; Docket Entry #1).  He claimed that this policy violated the Fifth Amendment to the United States Constitution, and a 1957 Treaty of Amity between the United States and Iran.   On July 5, 2001, the district court (Hon. Kenneth M. Hoyt) granted the FAA's motion to dismiss plaintiff's monetary claims against the FAA, for lack of jurisdiction, but allowed plaintiff's injunctive action to go forward.  (RE  Tab 4, at pp. 1-10; Docket Entry # 9).  The FAA thereafter filed a motion for reconsideration.  Upon reconsideration, the district court, on September 26, 2001, issued an order dismissing the claims for injunctive relief for lack of jurisdiction. (RE Tab 3; Docket Entry # 16). 

B.  A notice of appeal was filed on October 16, 2001.  (RE  Tab 2; Docket Entry # 17).  This Court has jurisdiction pursuant to 28 U.S.C. 1291.  

 STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1.  Whether the district court correctly ruled that it lacked jurisdiction to hear plaintiff's claims for monetary and injunctive relief.  

2.  Whether, in any event, the plaintiff failed to state a claim upon which relief can be granted.  

        
        STATEMENT OF THE CASE




A.  Factual Background. 
 

 The plaintiff is a citizen of Iran who carries an Iranian passport, travels abroad often on that passport, but lives in Houston, Texas.  He is a lawful resident alien.  His complaint, filed on January 31, 2001, charged that the FAA had violated his constitutional rights by subjecting him to "extensive security checks"  before each international flight he had taken "during the past several years."  (RE Tab 5, at pp. 1-2; Docket Entry # 1).  These extensive security checks involved a thorough examination of his luggage. "Whereas initially, the search was limited to inbound flights from overseas, since last year, the search has been extended to outbound flights as well.  It is a meticulous search that generally not only involves the X-ray of the emptied suitcase and the use of a sophisticated machine to detect traces of explosives or other targeted chemical, but also a one-by-one hand-check of the suitcase content." (Ibid.).  

The plaintiff charged that he had complained to Continental Airlines about his treatment, and that the airline had responded by observing that it was following FAA procedures. (Id. at 2).   The plaintiff asserted that after speaking to other Iranians, and to travel agents, "[i]t became apparent that the FAA had designated Iranians, including resident aliens," as a "suspect class" of travelers.  (Ibid.).  

The plaintiff alleged that on December 20, 2000, while leaving on an international trip, and on January 8, 2001, while returning to the United States from Gatwick Airport in London England, his luggage was subject to a search  "simply on the basis of his passport. " (Id. at pp. 2-3).  He claimed that very few non-Iranians were searched on these occasions, and none as intensively searched.  Moreover, after the searches, the non-Iranian passengers were permitted to take their bags to the departure gate; the plaintiff, however, had his luggage tagged and transported by the airline "from one end of the airport to the other."  (Ibid).  

Plaintiff sought "compensatory damages in the amount of $100,000 for direct and indirect costs incurred by Plaintiff, humiliation, and affront to his Civil Rights, for mental anguish and possible health risks."  (Id. at p. 13).  He also sought injunctive relief.  (Ibid.).  

B.  Proceedings Below.
 The FAA filed a motion to dismiss, which the plaintiff opposed.  The district court, on July 6, 2001, issued its decision.  The court observed, preliminarily, that because the plaintiff was pro se, it would construe his complaint broadly.   However, it found that plaintiff's monetary claims were barred, for not only had the FAA not waived its sovereign immunity in federal district court  for such  claims, but the plaintiff, who was alleging the commission of constitutional torts, could not bring a Bivens action against a federal agency.   As the district court observed, the Supreme Court in FDIC v. Meyer, 510 U.S. 471, 486 (1994), had made it clear that agencies may not be sued under a Bivens theory.  (RE Tab 4, at pp. 4-7; Docket Entry # 9).  The court also rejected plaintiff's claim that federal jurisdiction was supplied by a waiver of sovereign immunity in the Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, 8 U.S.T. 899 (1957) (hereafter "Treaty of Amity").  Although paragraph 4 of Article XI of the treaty provides a limited waiver of sovereign immunity, it was "inapplicable to the facts of this case [because] Article XI's waiver extends to enterprises of Iran that are 'doing business' in the United States" – not to the FAA.  (Id. at p. 9).   

The court, however, permitted plaintiff's claims for injunctive relief to go

 forward, ruling that the United States had waived its immunity for injunctive relief, pursuant to the Administrative Procedure Act (“APA”), 5 U.S.C. 702. (Id. at p. 8).   This ruling, however, was the subject of  a motion for reconsideration, which urged that the APA was not an independent grant of subject matter jurisdiction; and that in any event, the FAA could not be sued in district court for this type of claim.  On September 26, 2001, the court issued an order granting the FAA's motion for reconsideration and ordering the plaintiff's complaint dismissed with prejudice. (RE  Tab 3; Docket Entry # 16). This appeal followed.

 


      SUMMARY OF THE ARGUMENT



A.1.  The plaintiff continues to urge (Br. At 5) that the FAA may be sued by him in federal district court for both monetary and injunctive relief.  The plaintiff, however, errs.  The FAA is not an agency that may "sue and be sued" in federal district court in its own name.  Although a narrow waiver of its immunity is found in 49 U.S.C. 46110, that statutory provision empowers the federal courts of appeals to hear cases involving FAA orders that concern aviation safety and to grant non-monetary relief.  While the plaintiff challenges an alleged order of the FAA concerning airline safety, which falls within the parameters of 49 U.S.C. 46110, he has failed to file a petition for review with this Court within the sixty day time-frame provided by that law.

2.  There is no other jurisdictional  basis for this lawsuit.  While plaintiff's  complaint may be read as charging the commission of constitutional torts, the plaintiff has only sued the FAA, not any specific individuals, and hence cannot claim to have filed a Bivens suit 
 that would proceed under 28 U.S.C. 1331.  See FDIC v. Meyer, 510 U.S. 471, 486 (1994) (a federal agency is not subject to liability for damages under a Bivens theory).  Similarly, this case cannot be transformed into a suit under the Federal Tort Claims Act ("FTCA"), for it is clear, after Meyer, that constitutional torts are not actionable under the FTCA.   See Meyer, supra, 510 U.S. at 477.  In any event, the courts have held that 49 U.S.C. 46110 precludes FTCA actions that are "inextricably intertwined" with an order of the FAA.   See e.g.,  Roundtree v. United States, 40 F.3d 1036, 1038 (9th Cir. 1994); Gaunce v. DeVicentis, 708 F.2d 1290, 1292-93 (7th Cir. ), cert. denied, 464 U.S. 978 (1983).  This case fits that definition. 

3.  The APA also  provides no jurisdiction.  Section 702 of the APA, 5 U.S.C. 702, limits the scope of the waiver to "action(s) * * * seeking relief other than money damages."  Even as to injunctive relief, the APA is unavailing.  The APA expressly states that it is not applicable if "any other statute that grants consent to suit expressly or impliedly forbids the relief which is sought."  5 U.S.C. 702.  Here that other statute is the Federal Aviation Act, cited above (49 U.S.C. 46110), which gives exclusive jurisdiction to the federal courts of appeals to hear these kinds of cases.  As the Supreme Court remarked in  Bowen v. Massachusetts, 487 U.S. 879, 903 (1988), "[w]hen Congress enacted the APA to provide a general authorization for review of agency action in the district courts, it did not intend that general grant of jurisdiction to duplicate the previously established special statutory procedures relating to specific agencies."

4.  Finally, it is clear that the Treaty of Amity, upon which plaintiff relies,  also fails to supply a waiver of sovereign immunity for these types of claims. As this Court noted in an earlier case brought by the same plaintiff, Article XI of the Treaty of Amity contains a limited waiver that extends only to enterprises of Iran that are doing business in the United States.  See, Soudavar v. Islamic Republic of Iran, 186 F.3d 671,674 (5th Cir. 1999), cert. denied, 528 U.S. 1157 (2000). 

B.  Even assuming, for the sake of argument, that the district court had jurisdiction, the plaintiff failed to state a claim on which relief could be granted. 

1.  The plaintiff does not bring a class action suit, but sues only on behalf of himself, and details his treatment on four occasions when making international flights, and his luggage was searched.  He does not name any individuals who committed the allegedly unconstitutional actions, nor does he, for that matter, suggest that any federal official took part in the four searches of his luggage.  Additionally, plaintiff points to no specific policy of the FAA that discriminates against Iranians, and presents no evidence, other than hearsay, that Iranian passport holders are treated differently than similarly situated groups, or that the alleged conduct of the FAA had a discriminatory purpose and effect – requirements that must be met if a prima facie case is to be established.  See United States v. Armstrong, 517 U.S. 456 (1999) (discussing Equal Protection in the context of selective prosecution).

2.  Even if plaintiff could make a prima facie case, he would not succeed on the merits.  The rational basis test is the standard for evaluating government action that distinguishes on the basis of alienage classifications.  Mathews v. Diaz, 426 U.S. 67 (1976).   The FAA,  to the extent it makes alienage distinctions, does so to protect persons and property from criminal acts.  This is not only a rational purpose; it is a compelling one.  While it may be that certain screening procedures implemented by the FAA have a disparate effect on non-United States passport holders, no constitutional or statutory provision prevents the United States from implementing a security-screening system that has such an unintentional effect.    

STANDARD OF REVIEW 
The Court reviews dismissal of a complaint for lack of jurisdiction de novo.  See Zephyr Aviation  L.L.C. v. Dailey, 247 F.3d 565 (5th Cir. 2001). 

               
  ARGUMENT 

   I.

THE DISTRICT COURT LACKED JURISDICTION OVER PLAINTIFF'S    CLAIMS FOR MONEY DAMAGES AND INJUNCTIVE RELIEF.

The plaintiff has brought suit to challenge an alleged policy of the FAA that, according to the plaintiff, subjects those who travel on Iranian passports to luggage searches.  Plaintiff claims that this asserted policy violates the Fifth Amendment.   The district court, however, correctly determined that it lacked jurisdiction to hear this claim.   

A.1.   Sovereign immunity bars a suit against the FAA, except in those circumstances where that immunity has been waived.  FDIC v. Meyer, 510 U.S. 471, 475 (1994).  An action against the sovereign can be heard by the district court only if there is both a grant of subject matter jurisdiction and a valid waiver of sovereign immunity.  See United States v. Orleans, 425 U.S. 807, 814 (1976); Wilkerson v. United States, 67 F.3d 112, 117 (5th Cir. 1995).  It is well-established that waivers of sovereign immunity are strictly construed, must be unequivocally expressed by Congress and thus cannot be inferred, and that the  burden of proving subject matter jurisdiction rests with the plaintiff.  See  Moore v. United States Department of Agriculture, 55 F.3d 991, 993 (5th Cir. 1995).

A suit against the FAA, in its own name,  cannot be heard in federal district court absent an express and unequivocal waiver of immunity. There is no such waiver of immunity that would permit the plaintiff to bring this suit in federal district court for the FAA has not been empowered by Congress to "sue and be sued" in its own name.  In a factual situation similar to this one, a United States Senator brought suit against the FAA , eo nomine, alleging that an airport search of his person, as he attempted to board an airplane, was unconstitutional.  The district court dismissed the suit for want of subject matter jurisdiction, holding that the FAA could not be sued in its own name in district court, but only in the court of appeals pursuant to the Federal Aviation Act.  See Hartke v. Federal Aviation Administration, 369 F. Supp. 741 (E.D.N.Y. 1973).  Although the present case arises almost thirty years after the Hartke decision, the FAA continues to be an agency that has not been authorized to sue and be sued in its own name, and the result here must be the same as in Hartke: the plaintiff cannot bring suit against the FAA in federal district court to challenge an alleged FAA aviation safety policy that affects him.
  His recourse, as the court in Hartke noted, and as we explain below, is to file an action in the federal court of appeals. 

2.  Congress has provided for a limited waiver of the FAA's immunity in 49 U.S.C. 46110.  That statute permits the federal courts of appeals to hear cases involving FAA orders that concern aviation safety.  The statute  provides (with exceptions not relevant here), that –   

(a) * * * a  person disclosing a substantial interest in an order issued by the Secretary of Transportation (or the Administrator of the Federal Aviation Administration with respect to aviation safety duties and powers designated to be carried out by the Administrator) under this part may apply for review of the order by filing a petition for review in the United States Court of Appeals for the District of Columbia Circuit or in the court of appeals of the United States for the circuit in which the person resides or has its principal place of business. The 

petition must be filed not later than 60 days after the order is issued. The court may allow the petition to be filed after the 60th day only if there are reasonable grounds for not filing by the 60th day.

A court of appeals reviewing such an order  "has exclusive jurisdiction to affirm, amend, modify or set aside any part of the order [in dispute] and may order the Secretary or Administrator to conduct further proceedings.  After reasonable notice to the Secretary or Administrator, the court may grant interim relief by staying the order or taking other appropriate action when good cause for its action exists * * *."  49 U.S.C. 46110(c).  

Courts construing 49 U.S.C. 46110, and its predecessor statute, 49 U.S.C. 1486, have given an expansive reading to the term “order.”  This Court, for example,  has held that the term  must be given an "expansive construction." Atorie Air v. FAA, 942 F.2d 954, 960 (5th Cir. 1991).   To be an order, the agency action need only have the requisite finality and thus must be an action that  "imposes an obligation, denies a right, or fixes some legal relationship."  Ibid. (quoting Nevada Airlines, Inc. v. Bond, 622 F.2d 1017, 1020 n. 5 (9th Cir. 1980); Puget Sound Traffic Association v. Civil Aeronautics Board, 536 F.2d 437, 438-439 (D.C. Cir. 1977).  See Aerosource, Inc. v. Slater, 142 F.3d 572, 576 (3d Cir. 1998);  Mace v. Skinner, 34 F.3d 854, 857 (9th Cir. 1994).
 

Plaintiff's complaint in this case challenges an alleged FAA policy that, according to the plaintiff, requires that the luggage of Iranian passport holders be searched prior to international air travel.  His complaint thus clearly concerns a matter of aviation safety, as required by 49 U.S.C. 46110, and the alleged FAA policy meets the definition of "order" as that term has been construed by the courts.  Accordingly, the sole waiver of sovereign immunity that would permit plaintiff’s allegations to be heard is 49 U.S.C. 46110.  See  Suburban O'Hare Commission v. Dole, 787 F.2d 186, 193 (7th Cir.), cert. denied, 479 U.S. 847 (1986) (once the FAA characterizes its order as issuing under 49 U.S.C. 1486, the predecessor statute to 49 U.S.C. 46110, "petitioners are effectively foreclosed from pursing their claims in the district court").   However, the plaintiff has not filed a petition for review of this alleged order with this Court, within sixty days from the order, as required by the statute’s plain language. This Court too lacks jurisdiction. 

B.1.   There are no other bases for district court jurisdiction.  Although money damages are sought, and constitutional torts alleged, the only defendant named in this case is the FAA.  The plaintiff, thus, cannot claim to have filed a Bivens suit.  The Supreme Court held, in FDIC v. Meyer,  510 U.S. at 486, that a federal agency (indeed even one as to which Congress has waived sovereign immunity)  is not subject to liability for damages under a Bivens theory.  The Meyer Court declined to expand the category of defendants in Bivens actions to include federal agencies  because "the purpose of Bivens is to deter the officer."  510 U.S. at 485.  The Court reasoned that, if it were to imply a Bivens action directly against agencies, there would be no reason for an aggrieved party to bring a damages actions against individuals.  Accordingly,  the deterrent effects of the Bivens remedy would be lost.  Id.  The Court also declined to create a Bivens remedy against federal agencies because recognizing a direct action for constitutional tort damages against agencies would create an enormous financial burden for the federal government.  Meyer, 510 U.S. at 485‑86.  Plaintiff, accordingly, cannot seek damages directly from the FAA on a Bivens theory.  See  Moore v. United States Department of Agriculture, 55 F.3d 991, 994 (5th Cir. 1995) (Supreme Court's decision in Meyer forecloses Bivens claims against federal agencies). 

2.  Even a proper Bivens suit brought in federal district court against  individuals sued in their personal capacities would be precluded by 49 U.S.C. 46110.   As several courts of appeals have concluded, the Federal Aviation Act's exclusive judicial review procedures deprive district courts of subject matter jurisdiction over Bivens claims where the issues raised are "inextricably intertwined" with review of the FAA's order.  See Merritt v. Shuttle Inc., 187 F.3d 263, 270 (2d Cir. 1999); Tur v. FAA, 104 F.3d 290 (9th Cir. 1997); Green v. Brantley, 981 F.2d 514 (11th Cir. 1993); Gaunce v. DeVicentis, 708 F.2d 1290 (7th Cir.), cert. denied, 464 U.S. 978 (1983).  These cases reason that Bivens suits premised on an FAA order, if permitted to go forward, would  improperly circumvent the exclusive review provisions of 49 U.S.C. 46110.  

There are cases, such as the decisions of the Ninth Circuit in Crist v. Leippe, 138 F.3d 801 (9th Cir. 1998), and Mace v. Skinner, 34 F.3d 854 (1994), which hold that in certain narrow circumstances a Bivens action may be brought  in federal district court against FAA officials sued in their personal capacities.  These cases are not relevant here, for the plaintiff has not sued any individuals in their personal capacities, but only the agency itself; and it is clear, after the Supreme Court's decision in Meyer, that Bivens action do not lie against federal agencies.  

These Ninth Circuit cases, in any event, only permit the Bivens action to go forward when monetary damages are sought (which are not available under 49 U.S.C. 46110); when a broad constitutional challenge has been made; when individual defendants have been sued (as opposed to an agency); and when the matter at issue is not “inescapably intertwined” with review of an FAA order. This Court, in Zephyr Aviation v. Dailey, 247 F.3d 565, 572 (5th Cir. 2001), recently held that a Bivens action involving FAA officials could be brought in federal district court, but the Court made it clear that this was because no FAA order was at issue.  The Court recognized that where Bivens claims are inescapably intertwined with final FAA orders, Bivens actions cannot be brought in federal district court, for allowing such actions would permit a plaintiff to circumvent 49 U.S.C. 46110, and to mount an impermissible collateral attack on an FAA order.  247 F.2d at 571.  The present case clearly does involve a final FAA order, and allowing a Bivens action would undermine the exclusive jurisdiction of the court of appeals.    

 
C.  The plaintiff cannot claim that this suit arises under the Federal Tort Claims Act.  Constitutional torts are not actionable under the FTCA.   See Meyer, supra, 510 U.S. at 477.  Even if the case were cast as one involving the commission of state common law torts (plaintiff alleges that he was "humiliated" and suffered "mental anguish") (RE Tab 5, at p. 13), the FTCA would still be   unavailing in the circumstances presented here, for the courts have ruled that the Federal Aviation Act precludes FTCA actions that are "inextricably intertwined" with an order of the FAA.   See e.g.,  Roundtree v. United States, 40 F.3d 1036, 1038 (9th Cir. 1994); Gaunce v. DeVicentis, 708 F.2d at 1292-93.   In any event, the plaintiff has neither sued the United States, the proper defendant in an FTCA case, nor filed an administrative claim (28 U.S.C. 2675(a)), a jurisdictional prerequisite to suit.   See Lambert v. United States, 44 F.3d 296, 298 (5th Cir. 1995).  

D.  This leaves the plaintiff with two possible arguments: that his suit may be heard under 28 U.S.C. 1331 and the APA; or in the alternative, that jurisdiction may be premised on the waiver of sovereign immunity embodied in the Treaty of Amity.  

1.  The APA, however, conditions its waiver of sovereign immunity in three important ways.  First, Section 702 itself, in the very sentence that waives sovereign immunity, limits the scope of the waiver to "action(s) * * * seeking

relief other than money damages."  Second, Section 702 also provides that "(n)othing herein * * * confers authority to grant relief if any other statute that grants consent to suit expressly or impliedly forbids the relief which is sought." Third, 5 U.S.C. 704 limits "nonstatutory" APA review to cases of "final agency action for which  there is no other adequate remedy in a court."

Plaintiff clearly cannot invoke the APA as a waiver of sovereign immunity for the money damages he appears to still seek (Br. At 5) , since the APA waiver applies to actions seeking relief "other than money damages."  See 5 U.S.C. 702;
  Drake v. Panama Canal Comm'n, 907 F.2d 532, 535 (5th Cir.1990);  Armendariz‑Mata v United States Department of Justice, 82 F.3d 679, (5th Cir.), cert. denied, 519 U.S. 937 (1966) (when the substance of the complaint at issue is a claim for money damages, the case cannot go forward under 5 U.S.C. 702,  for sovereign immunity has not been waived).   

2.  Even as to injunctive relief, the APA is unavailing.  The APA expressly states that it is not applicable if "any other statute that grants consent to suit expressly or impliedly forbids the relief which is sought."  5 U.S.C. 702.  Here that other statute is the Federal Aviation Act, cited above (49 U.S.C. 46110), which gives exclusive jurisdiction to the courts of appeals to hear these type of cases and to grant, inter alia, injunctive relief.  As the Supreme Court observed in Bowen v. Massachusetts, 487 U.S. 879, 903 (1988), "[w]hen Congress enacted the APA to provide a general authorization for review of agency action in the district courts, it did not intend that general grant of jurisdiction to duplicate the previously established special statutory procedures relating to specific agencies."  See also Gibson v. Federal Aviation Administration, 714 F. Supp. 233, 234 (E.D. Tex. 1989) (no district court review of FAA order, for although constitutional claims may be meritorious, review is only available in the court of appeals). 

3.  Finally, it is clear that the Treaty of Amity at issue, upon which plaintiff relies, supplies no waiver of sovereign immunity.  As this Court has already observed, Article XI of the Treaty of Amity contains a limited waiver that extends only to enterprises of Iran that are doing business in the United States.
  See, Soudavar v. Islamic Republic of Iran, 186 F.3d at 674.  See also Foremost-McKesson, Inc. v. The Islamic Republic of Iran, 905 F.2d 438, 452 (D.C. Cir. 1990).
  Accordingly, plaintiff’s  claims based on the Treaty of Amity are also barred by sovereign immunity.

             II.

   
IN ANY EVENT, PLAINTIFF HAS FAILED TO STATE A CLAIM.
A.  The district court did not reach plaintiff's substantive Equal Protection Claim, as it could not on this record.   We note, however, that even if the district court did have jurisdiction to hear plaintiff's complaint, the complaint would nonetheless have to be dismissed for failure to state a claim.  The plaintiff does not bring a class action suit, but sues only on behalf of himself, and details his treatment on four occasions when making international flights.  He does not name any individuals who committed the allegedly unconstitutional actions, nor does he, for that matter, suggest that any federal official took part in the four searches of his luggage – searches that took place in the United States and abroad.  Additionally, plaintiff points to no specific policy of the FAA that discriminates against Iranians,
 and presents no evidence, other than his own conclusions based upon hearsay, that Iranian passport holders are treated differently than similarly situated groups, and that the alleged conduct of the FAA had a discriminatory purpose and effect – requirements that must be met if a prima facie case is to be established.  See United States v. Armstrong, 517 U.S. 456 (1999) (discussing Equal Protection in the context of selective prosecution).

B.  Moreover, without prejudging an issue not reached by the district court, we note that if the plaintiff could make out a prima facie case, and we submit that he could not, he would then have the burden of showing that the alleged policy of the FAA was not rationally related to a legitimate governmental purpose.  As the Supreme Court explained in Mathews v. Diaz, 426 U.S. 67 (1976), the fact that "all persons, aliens and citizens alike," are protected by the Constitution, "does not lead to the further conclusion that all aliens are entitled to enjoy all the advantages of citizenship or, indeed, to the conclusion that all aliens must be placed in a single homogeneous legal classification." 426 U.S. at 78.  Indeed, in Diaz, the Court determined that a rational basis test was the standard for evaluating government action that distinguished on the basis of alienage classifications.  See United States v. Santos-Rivera, 183 F.3d 367 (5th Cir.), cert. denied, 528 U.S. 1054 (1999) (citing Diaz and noting that "[w]e apply the deferential rational basis test to federal statutes that classify based on alienage and will uphold the statute if it is rationally related to a legitimate government interest"). 

  The FAA,  to the extent it makes alienage distinctions, does so to protect persons and property from criminal acts.  This is obviously a rational purpose; indeed it is a compelling purpose.  While it may be that from time-to-time certain screening procedures implemented by the FAA have a disparate effect on non-United States passport holders, no constitutional or statutory provision prevents the United States from implementing a security-screening system that has such an unintentional effect.    

This case would have been properly dismissed, accordingly, even if the lower court had jurisdiction.   

         




CONCLUSION




For the foregoing reasons, the lower court judgment dismissing the complaint for want of jurisdiction should be affirmed.
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     � This case arose on plaintiff's motion to dismiss. The facts, accordingly, are taken from the plaintiff's complaint. 


     �  In Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971), the Supreme Court implied a cause of action directly against federal agents in their personal capacities based on their alleged violations of the Fourth Amendment.


     �   The mere fact that the FAA's  parent agency, the Department of Transportation, may sue and be sued, does not mean the FAA may derivatively be sued in federal district court.  See Blackmar v. Guerre, 342 U.S. 512, 515 (1952).  					


     � Courts have held that a wide range of FAA actions are "orders" within the meaning of the statute – from consent decrees (Tur v. FAA, 104 F.3d 290 (9th Cir. 1997)) to opinion letters. (Air One Helicopters, Inc. v. FAA, 86 F.3d 880 (9th Cir. 1996); Kemmons Wilson, Inc. v. FAA, 882 F.2d 1041 (6th Cir. 1989)). 


     � Furthermore, the Fifth Amendment is not a money-mandating statute and provides no cause of action for monetary damages. See e.g. LeBlanc v. United States, 50 F.3d 1025, 1028 (Fed. Cir. 1995).   


     � The limited waiver of immunity is contained in Paragraph 4 of Article XI. Paragraph 4 states as follows: "No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or other business activities within the territories of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from taxation, suit, execution of judgment or other liability to which privately owned and controlled enterprises are subject therein."


     � A copy of the treaty is attached as an addendum to this brief and may also be found at 1957 WL 52887.  


     � Plaintiff's complaint additionally attempted to posit jurisdiction under          2 U.S.C. 1311(a)(1), which is the section of Title VII of the Civil Rights Act dealing with employment discrimination rights, and 42 U.S.C. 2000e-5g, the enforcement provisions of Title VII.  Both sections concern unlawful discrimination in the workplace, and are thus not applicable to this lawsuit.  Nor is 28 U.S.C. 1332(a)(2) – the federal diversity of citizenship statute – applicable.  Since the FAA is not a proper defendant in this lawsuit, and there has been no waiver of sovereign immunity, the diversity of citizenship statute is not by itself sufficient to permit plaintiff's lawsuit to go forward.    


     � The FAA is authorized by Congress to regulate aviation security, 49 U.S.C. 44901 et seq and is specifically authorized to issue regulations requiring the screening of passengers and carry-on luggage. 49 U.S.C. 44901.  The FAA has been directed by Congress not only to conduct security research activities "to protect passengers and property against acts of criminal violence and aircraft piracy," but to keep that information confidential when, inter alia, release of the information would be "detrimental to the safety of passengers in air transportation." 49 U.S.C. 40119(b)(C).  Thus information acquired by the FAA during security activities and research is not available for public inspection.  See Public Citizen, Inc. v. FAA, 988 F.2d 186 (D.C. Cir. 1993); 14 C.F.R.  191.1, 191.3.  





