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Defendant-Appellee George W. Bush, President of the United States of America (“the President”), by and through the United States Attorney for the Southern District of Texas, files this brief in response to that of Plaintiff-Appellant ("Soudavar").  


STATEMENT OF JURISDICTION
This is an appeal from the Memorandum and Order of Dismissal entered by the district court (Harmon, J.) on November 21, 2001 (R. 85).
 The district court’s jurisdiction, if properly invoked, would have been generally pursuant to 28 U.S.C. § 1331.  Soudavar filed a notice of appeal on December 6, 2001(R. 89).  This Court’s jurisdiction was invoked pursuant to 28 U.S.C. § 1291.


STATEMENT OF THE ISSUE
Whether the district court correctly dismissed Soudavar’s action based on its findings and conclusions that the allegations contained in the complaint raised non-justiciable political questions,  that Soudavar lacked standing to challenge the lawful authority of the Executive Orders issued by the President of the United States; and that the court lacked subject matter jurisdiction over the complaint and action.


STATEMENT OF THE CASE
A.
Course of Proceedings and Disposition Below. 

On January 31, 2001, Soudavar filed an original complaint in the United States District Court, Southern District of Texas, Houston Division, naming as defendant the “President of the United States of America” (R. 31).  Soudavar cited 28 U.S.C. § 1332(a)(2) and Article X, ¶ 1, of the Treaty of Amity, Economic Relations, and Consular Rights Between the United States and Iran, June 16, 1957, 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 (“Treaty of Amity”),  as the jurisdictional bases of his lawsuit (R.  27-28).  In his complaint, Soudavar challenged Executive Orders issued by former President Clinton and his predecessors in office which imposed economic sanctions against the Republic of Iran.  Soudavar  contended that he stood to benefit financially from commerce between Iran and the United States and sought an injunction against enforcement of Executive Order No. 13059, $500,000 in compensatory damages, legal costs and attorney’s fees (R. 23-24).  

On April 6, 2001, the President filed a motion to dismiss the complaint based on lack of subject matter jurisdiction, Fed.R.Civ.P. 12(b)(1),  and failure to state a claim for relief,  Fed.R.Civ.P. 12(b)(6) (R. 44).  The district court granted the President’s motion to dismiss and ordered that Soudavar’s action be dismissed with prejudice, pursuant to Rules 12(b)(1) and 12(b)(6) (R. 78-85).  

B.
Statement of the Facts.


1.


Synopsis of the Allegations Asserted in the Original Complaint.

Soudavar, a citizen of Iran and legal alien, is a businessman who resides in  Houston, Texas (R. 31, 28).  Soudavar allegedly owns a company whose business is the import and manufacture of furniture and furnishings and which has a network distribution throughout the United States (R. 28).   Soudavar asserted in the complaint that his right to engage in commerce with Iran is guaranteed by Title X of the Treaty of Amity, Economic Relations, and Consular Rights Between the United States and Iran, June 16, 1957, 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 (“Treaty of Amity”) which provides in relevant part that “Between the territories of the two High Contracting Parties there shall be freedom of commerce and navigation” (R. 28).   Soudavar further alleged that pursuant to art. VI, U.S. Constitution, the Treaty of Amity is the “supreme law of the land” (R. 27).   

Soudavar’s allegations included a summary as follows of the trade sanctions imposed against Iran: 

(1) in response to the “hostage crisis,”  President Carter declared a national emergency to deal with the situation (Executive Order No. 12170, Nov. 14, 1979, 44 Fed. Reg. 65729), and such “national emergency” has been extended  to date by every subsequent President;        

(2)  President Carter first imposed sanctions in April 1980 (Executive Order Nos. 12205 & 12211, April 17, 1980, 45 Fed. Reg. 26685), which covered both export and import to Iran; the sanctions were lifted on January 19, 1981 (Executive Order No. 12282) subsequent to the Algiers Accord;

(3) in 1987, President Reagan reinstated the trade sanctions (Executive Order No. 12613), allegedly in reaction to the Iran-Contra affair; the sanctions exempted the import of Iranian oil and refined products; and, 

(4) President Clinton modified the previous order once in 1995 and again on August 19, 1997. through Executive Order No. 13059, sec. 7, 62 Fed.Reg. 44533, sec. 1, of which reiterated the importation ban with minor changes.

(R. 26-27).

Soudavar argued that the Treaty of Amity was the controlling authority because  in litigation against Iran at the International Court of Justice in The Hague, the United States presented a counter-claim based on Article X of the Treaty of Amity which resulted in an order issued on March 10, 1998 (R. 25-26).   Further, citing Dames & Moore v. Regan, 453 U.S. 654 (1981), the sanctions imposed against Iran were supported by “a simple majority law” while the Treaty of Amity required  two-thirds approval of the Senate for ratification (R. 24-25).  Finally, Soudavar contended that  imposition of sanctions was not supported by Section 11 of the International Emergency Economic Powers Act (“IEEPA”), 50 U.S.C. ch. 35, which by its name deals with an emergency situation (R. 23-24).  

In his prayer for relief, Soudavar sought an injunction against Executive Order No. 13059, $500,000 in compensatory damages, legal costs and attorney’s fees (R. 23).  Two documents were attached to the complaint: (i) an article from the Washington Post which discussed imposition of sanctions against foreign nations  (R. 17-21) , and (ii) a copy of the Treaty of Amity (R. 15-21).


2.            


The President’s Motion to Dismiss the Original Complaint.

The President contended that Soudavar’s complaint should be dismissed  for lack of subject matter jurisdiction under Rule 12(b)(1) and for failure to state a claim for relief under Rule 12(b)(6).  The President of the United States is absolutely immune from damages liability arising from official acts and  dismissal of Soudavar’s $500,000 damages was warranted (R. 41, ¶ IV)).  Soudavar’s claim challenging the nature of the sanctions and the existence of an emergency regarding Iran likewise should be dismissed because it raised  non-justiciable political questions  (R. 41, ¶ V).  Soudavar further lacked standing to challenge the lawful authority of the Executive Orders or the sanctions imposed by them  (R. 40-41, ¶ VI).   Finally, no jurisdictional basis for suit existed  under 28 U.S.C. § 1332(a)(2) or Article X of the Treaty of Amity (R. 39-40, ¶ VII).  Neither did the Federal Tort Claims Act (FTCA), 28 U.S.C. §§ 2401(b), 2675, provide a basis for suit (to the extent, if any. a tort claim had been asserted) because, inter alia, Soudavar had not exhausted administrative remedies (R. 38-39, ¶ VIII).  The President requested dismissal of  Soudavar’s lawsuit with prejudice (R. 37).


3.


Soudavar’s Response to The President’s 


Motion to Dismiss the Complaint.

In his response, Soudavar framed the issue as “the validity of the US commitment, whether a treaty that is the Supreme Law of the Land, is to be honored ... “ (R. 72).   Soudavar contended that his objection to the sanctions Executive Order  did not involve a political decision but concerned the applicability of the IEEPA as it relates to an emergency, that is, a “short-term situation, and certainly not one that can linger on for more than thirteen years” (R. 71).  Soudavar further argued that the decision to impose sanctions against Iran had resulted in the abrogation of the Treaty of Amity, that jurisdiction properly was based on Articles III.2 and X of the Treaty of Amity, and that the economic injury complained of was actual and concrete as evidenced by Soudavar’s affidavit attached as Exhibit 4 to the response (R. 67-71).  Regarding the issue of standing, Soudavar in the response discussed his alleged injury  as follows:

... Indeed, the attached affidavit (exhibit 4) clearly shows that in his (Soudavar’s) line of activity, i.e., high-end furniture, and given the type of furniture he makes in metal and wood to both of which a special labor-intensive car-paint finish is applied, Plaintiff had a real advantage in having his pieces manufactured in Iran.  The reasons being: cheap labor-cost, low value local currency and most importantly, the availability of skilled labor for metal welding (for metal furniture) and car painting (for both metal and wood).  By virtue of his past occupation as president of an automotive industry in Iran, Plaintiff was very much aware of the Iranian potential and wished to shift part of his production there.  In a further concrete step, samples and drawings were sent, and prototypes were manufactured and tested.  The quality was excellent and the cost was low.

Plaintiff thought the sanctions against Iran would be terminated soon, and his knowledge of the Iranian industry would provide him with a unique competitive edge in his segment of market.  To no avail.  Sanctions remained and the injury to plaintiff continued.  As the attached affidavit also attests, the injury that Plaintiff has suffered is not one shared by a large class of citizens ... .

(R. 67; see Soudavar’s affidavit attached as Exhibit 4 [R. 54-55]).             

Regarding any claim under the FTCA, Soudavar cited a letter addressed to President Clinton, dated March 3, 2000, attached as Exhibit 5 to his response (R. 66).  In this letter, Babak Talebi, President of the Iranians for International Cooperation, urged President Clinton not to renew Executive Order Nos. 12959 and 12957 (R. 52 [Exhibit 5 to Soudavar’s response]).  Soudavar contended that the March 3, 2000, letter fulfilled the FTCA’s requirement and that more than six months had passed but the sanctions had not been lifted (R. 66).  Soudavar urged the district court to address the issue of rights of redress conferred by the Treaty of Amity in the event  damages were not awarded (R. 66).

Besides his affidavit (Exhibit 4) and the March 3, 2000, letter (Exhibit 5), Soudavar attached additional documents to his response.  These documents included Soudavar’s letter dated April 26, 2001, addressed to Secretary of State Colin Powell (Exhibit 1)(R. 62); a sample of a letter Soudavar sent to 18 embassies (Exhibit 2)(R. 59); and a ”List of USA friendship treaties” (Exhibit 3)(R. 57).          


4.


The District Court’s Memorandum and Order of Dismissal.

In its Memorandum and Order of Dismissal, the district court summarized the allegations contained in Soudavar’s complaint and the President’s several grounds  urged for dismissal (R. 78-85).  In ruling that Soudavar’s action should be dismissed with prejudice, the court stated its findings and conclusions as follows:  

Because the Court agrees with Defendant’s presentation of the law regarding Defendant’s sovereign immunity from liability for damages, Plaintiff’s lack of standing to pursue his claim, and Plaintiff’s cause of action’s constituting a non-justiciable controversy under the political question doctrine, and because Plaintiff’s response misinterprets the law and makes meritless  arguments, the Court does not summarize his pleading.

Accordingly, for the reasons stated, the Court

ORDERS that Defendant’s motion to dismiss is GRANTED and that this action is DISMISSED with prejudice, pursuant to Fed.R.Civ.P. 12(b)(1) and (6).

(R. 78).  

  
SUMMARY OF ARGUMENT
Pursuant to the IEEPA, the President of the United States has been afforded broad and flexible power  to impose and enforce economic sanctions against nations that the President deems a threat to national security interests.  The President thus was authorized to issue Executive Orders imposing economic sanctions against the Republic of Iran.  Soudavar’s allegations contained in the complaint challenging these Executive Orders raised non-justiciable political questions.  Moreover, Soudavar failed to establish actual and concrete injury in fact and thus lacked standing to bring his lawsuit.  The Treaty of Amity does not appear to afford a jurisdictional basis for Soudavar’s lawsuit.  The President of the United States is absolutely immune from damages liability arising from official acts.  Federal diversity  jurisdiction over this case is not appropriate under 28 U.S.C. § 1332(a)(2).  Soudavar did not exhaust administrative remedies under the FTCA.  Based on this Court’s  de novo review, the district court’s order dismissing Soudavar’s action should be affirmed.            


ARGUMENT
 
THE DISTRICT COURT CORRECTLY DISMISSED SOUDAVAR’S COMPLAINT AND ACTION FOR LACK OF SUBJECT MATTER JURISDICTION; THE ALLEGATIONS IN THE COMPLAINT RAISED NON-JUSTICIABLE POLITICAL QUESTIONS, SOUDAVAR LACKED STANDING, AND THE TREATY OF AMITY DOES NOT APPEAR TO PROVIDE A BASIS FOR FEDERAL JURISDICTION. 

Soudavar, proceeding in this appeal pro se as he did before the district court,  contends that the district court erred in dismissing his action after granting the President’s motion to dismiss for lack of subject matter jurisdiction and failure to state a claim for relief.  Soudavar argues that the President’s issuance of the Executive Orders imposing sanctions against Iran exceeded the authority of the International Emergency Economic Powers Act, 91 Stat. 1626, 50 U.S.C. §§ 1701-1706 (“IEEPA”), that he (Soudavar) had standing to file this lawsuit and that federal jurisdiction was properly based on Articles III.2 and X of the Treaty of Amity.  This Court construes Soudavar’s pro se appellate brief liberally in his favor.   Oliver v. Scott, 276 F.3d 736, 740 (5th Cir. 2002).  
  

In ruling on a motion to dismiss for lack of subject matter jurisdiction under Fed.R.Civ.P. 12(b)(1), the court may consider the complaint alone, the complaint supplemented by undisputed facts evidenced in the record, or the complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.  Den Norske Stats Oljeselskap AS v. Heeremac Vof, 241 F.3d 420, 424 (5th Cir.  2001), cert. denied, 122 S.Ct. 1059 (2002).  A case is properly dismissed for lack of subject matter jurisdiction when the court lacks the statutory authority or constitutional power to adjudicate it.  Home Builders Ass’n of Miss. v. City of Madison, Miss., 143 F.3d 1006, 1009 (5th Cir. 1998).  A dismissal for lack of subject matter jurisdiction is reviewed de novo.   Brumme v. Immigration and Naturalization Service, 275 F.3d 443, 447 (5th Cir. 2001).       

A complaint may be dismissed for failure to state a claim upon which relief can be granted.  Fed.R.Civ.P. 12(b)(6).  In assessing a motion to dismiss for failure to state a claim, the complaint is construed liberally in plaintiff’s favor and facts pleaded in the complaint are taken as true.  Shipp v. McMahon, 234 F.3d 907, 911 (5th Cir. 2000)(citing Campbell v. Wells Fargo Bank, 781 F.2d 440, 442 (5th Cir. 1986)).  See also,  Nerren v. Livingston Police Dept., 86 F.3d 469, 472 & n.16 (5th Cir. 1996)(complaint filed by a pro se litigant is construed liberally).  A plaintiff must plead specific facts, not mere conclusory allegations in order to withstand a motion to dismiss.  Guidry v. Bank of LaPlace, 954 F.2d 278, 281 (5th Cir. 1992).  “‘Conclusory allegations and unwarranted deductions of fact are not admitted as true,’ by a motion to dismiss.”  Id., (quoting in part Associated Builders, Inc. v. Alabama Power Company, 505 F.2d 97, 100 (5th Cir. 1974)). “The district court may not dismiss a complaint under Rule 12(b)(6) ‘unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.’” Shipp, 234 F.3d at 911 (quoting Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 101-02, 2 L.Ed.2d 80 (1957)).  

A district court’s ruling on a Rule 12(b)(6) motion is reviewed on appeal de novo.   Indest v. Freeman Decorating, Inc., 164 F.3d 258, 261 (5th Cir. 1999).  “A dismissal will not be affirmed if the allegations support relief on any possible theory.”  Id. (citing Cinel v. Connick, 15 F.3d 1338, 1341 (5th Cir. 1994)).

As discussed in the President’s  motion to dismiss, Presidents Clinton, Reagan and Carter have issued Executive Orders imposing economic sanctions against Iran.  See, e.g., United States v. Ehsan, 163 F.3d 855 (4th Cir. 1998)(discussing Executive Order Nos. 12957 and 12959, both issued in 1995, and No. 13059 issued in 1997);  and Dames & Moore v. Regan, 453 U.S. 654, 663-67, 101 S.Ct. 2972, 2978-80 (1981)(discussing Executive Orders issued by Presidents Carter and Reagan).  These Executive Orders were issued pursuant to the IEEPA. 

In Beacon Products Corp. v. Reagan, 633 F. Supp. 1191, 1193 (D. Mass. 1986), aff’d 814 F.2d 1 (1st Cir. 1987), the district court discussed the President’s authority under the IEEPA as follows:

The International Emergency Economic Powers Act (“IEEPA”), 50 U.S.C. § 1701 et seq., grants the President certain powers to deal with ‘any unusual and extraordinary threat which has its source in whole or substantial part outside the United States to the national security, foreign policy, or economy of the United States.’  50 U.S.C. § 1701(a).  Among these powers is the power to prevent the ‘importation or exportation of ... any property in which any foreign country or a national thereof has any interest; by any person, or with respect to any property, subject to the jurisdiction of the United States.’” 50 U.S.C. § 1702(a)(1).  The President’s IEEPA powers may be exercised only when a state of national emergency has been declared.  50 U.S.C. § 1701(b).

See also, United States v. McKeeve, 131 F.3d 1, 10 (1st Cir. 1997)(“IEEPA codifies Congress’s intent to confer broad and flexible power upon the President to impose and enforce economic sanctions against nations that the President deems a threat to national security interests”).

Soudavar’s challenge to the sanctions imposed against Iran and his contention that no emergency exists to justify imposition of the sanctions raised non-justiciable political questions.  In Beacon Products,  plaintiff exporters brought suit claiming that President Reagan had exceeded his statutory and constitutional authority by imposing an embargo on trade with the Republic of Nicaragua.  Plaintiffs sought an injunction against enforcement of that embargo.  Beacon Products, 633 F. Supp. at 1192. The district court determined, inter alia, that whether Nicaragua posed a sufficient threat to trigger the President’s IEEPA powers was a non-justiciable political question. The court’s holding was based on several reasons as stated in the opinion, including that the matter was not susceptible to judicially manageable standards and would indeed require the court to make its own judgments about national security and foreign policy,  Id., at 1193-94.  Soudavar’s challenge to the nature of the sanctions and the existence of an emergency regarding Iran presented non-justiciable political issues and his complaint was properly dismissed.       

In addition, Soudavar lacked standing to challenge the lawful authority of the Executive Orders or the sanctions imposed by them.  Standing is a jurisdictional matter that must be found before the merits of a  case can be addressed by the court.  Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 93-102, 118 S.Ct. 1003, 1010-16 (1998); Cox v. City of Dallas, Tex., 256 F.3d 281, 303 (5th Cir. 2001).  To have standing a plaintiff must establish three elements: (a) that he has suffered injury in fact, that is, a harm suffered by the plaintiff that is concrete and actual or imminent, not conjectural or hypothetical; (b) causation, that is, a fairly traceable connection between the plaintiff’s injury and the complained of conduct of the defendant; and (c) redressibility, that is, a likelihood that the requested relief will redress the alleged injury.  Pederson v. Louisiana State University, 213 F.3d 858, 869 (5th Cir. 2000)(citing Sierra Club v. Peterson, 185 F.3d 349, 360 (5th Cir. 1999)).  “‘A question of standing raises the issue of whether the plaintiff is entitled to have the court decide the merits of the dispute or of particular issues. Standing is a jurisdictional requirement that focuses on the party seeking to get his complaint before a federal court and not on the issues he wishes to have adjudicated.’” Id., (quoting Cook v. Reno, 74 F.3d 97, 98-99 (5th Cir. 1996)). 

Soudavar contended only that he has been deprived of potential economic business opportunity as a result of the sanctions against Iran.  He did not show  economic injury in fact, however, based on the allegations contained in his pleadings (R. 28, 67-68)  or his statements contained in his affidavit (R. 54-55).  It is pure speculation that his proposed business venture with entities in Iran would be profitable.  Soudavar also did not establish a substantial likelihood that lifting the sanctions against Iran would redress the alleged injury by resulting in a business opportunity for him as opposed to his competitors. “A favorable change in economic incentives alone, without an additional showing that the change will be likely to redress the alleged injury, is not sufficient to establish the required causal nexus” for standing.  Dellums v. U.S. Nuclear Regulatory Commission, 863 F.2d 968, 974 (D.C. Cir. 1988). Courts have consistently refused to adjudicate cases that raise only generalized grievances, that is, a harm shared in substantially equal measure by all or a large class of citizens.  Pederson, 213 F.3d at 869.  Soudavar lacked  standing to bring this lawsuit and the district court properly dismissed his complaint.  

Finally, the Treaty of Amity does not appear to confer a jurisdictional basis for a suit by a citizen of a foreign state against the President of the United States.  In  National Iranian Oil Co. v.  Ashland Oil, Inc., 716 F. Supp. 268 (S.D.Miss. 1989), defendant filed a counterclaim against the plaintiff and demanded a jury trial based on Article XI of the Treaty of Amity.  Defendant contended in essence “that the Treaty of Amity provide[d] an alternative basis for federal jurisdiction in an action against a foreign state ... .”  Id., at 274.  The district court rejected defendant’s contention, indicating that the Treaty of Amity operated as a waiver of sovereign immunity in certain situations but did not deal specifically with access to federal courts and or provide for federal jurisdiction.  Id., at 274-75.  Similarly, in Soudavar  v. Islamic Republic of Iran, 186 F.3d 671, 674-75 (5th Cir. 1999), cert. denied, 528 U.S. 1157 (2000), this Court indicated that the Treaty of Amity provided a limited waiver of sovereign immunity.  Compare,  McKesson  HBOC, Inc. v. Islamic Republic of Iran, 271 F.3d 1101, 1107-08 (D.C. Cir. 2001), wherein the Court of Appeals for the District of Columbia held that the Treaty of Amity contained “language clearly indicating its status as self-executing,” citing Article IV, cl. 1 and 2 of the Treaty,  and thus provided a basis for a private lawsuit.  In any event, Soudavar’s complaint raised non-justiciable issues and Soudavar failed to establish standing. 

Regarding other jurisdictional bases for this lawsuit, dismissal was appropriate in that no diversity jurisdiction existed under 28 U.S.C. § 1332(a)(2).  The President of the United States sued in his official capacity is not a citizen of any State for diversity purposes, see American National Bank and Trust Co. of Chicago v. Secretary of Housing and Urban Development, 946 F.2d 1286, 1291 (7th Cir. 1991); Molton, Allen & Williams, Inc. v. Harris, 436 F. Supp. 853, 855-56 (D.D.C. 1977).  Moreover, the letter addressed to President Clinton signed by the President of the Iranians for International Cooperation (R. 52) did not satisfy the requirements of the FTCA.  28 U.S.C. §§ 2401(b), 2675(a).

In sum, the district court correctly ordered dismissal of Soudavar’s action based on the several reasons discussed above.  The court’s ruling should be affirmed on this appeal.  


CONCLUSION
For the reasons stated, the Order entered by the district court dismissing  Soudavar’s complaint and action with prejudice should be affirmed in its entirety.

Respectfully submitted,

MICHAEL T. SHELBY 

United States Attorney

KEITH E. WYATT

Chief, Civil Division

_____________________________

ALICE ANN BURNS

Assistant United States Attorney
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�As discussed above, the President of the United States may issue Executive Orders pursuant  to his official duties. “[T]he President of the United States is absolutely immune from damages liability arising from official acts.”  Forrester v. White, 484 U.S. 219, 225, 108 S.Ct. 538, 542 (1988).





 





