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In The

Supreme Court of the United States 

October Term, 1999

_________________

Petition for writ of certiorari
_________________

Petitioners Abolala Soudavar and Saadi Soudavar (“Soudavars”) respectfully request that the decision of the United States Court of Appeals for the Fifth Circuit rendered in favor of Defendants, the Islamic Republic of Iran and Ministry of Industry and Mines (individually and collectively “Iran”), and Sazmane Gostaresh va Nowsazi Iran (“SNGI”), be reversed for the reasons set forth herein. 

I .   Opinions Below

The opinion of the Court of Appeals (Appendix A) is reported at 186 F.3d 671 (5th Cir.(Tex.), Sep 07, 1999) (No. 99-20018). The opinion of the District Court (Appendix B) is not reported as yet.

II .  Jurisdiction

A. The Court of Appeals for the Fifth Circuit vacated the district court's dismissal for failure to state a claim and dismissed the suit for lack of subject matter jurisdiction. 

B. The decision of the Court of Appeals was entered on September 7, 1999. No petition for rehearing was filed.

C. The jurisdiction of this Court is conferred by 28 U.S.C. §1254 (1) TA \l "28 U.S.C. §1254 (1)" \s "28 U.S.C. §1254 (1)" \c 2 .

III .  Statutory Provisions

The Foreign Sovereign Immunities Act (“FSIA”) TA \s "FSIA" 

 TA \s "FSIA" 
§1603.  Definitions

 For purposes of this chapter‑

….

(e) A “commercial activity carried on in the United States by a foreign state” means commercial activity carried on by such state and having substantial contact with the United States.

§1604.  Immunity of a foreign state from jurisdiction

Subject to existing international agreements to which the United States is a party at the time of enactment of this Act a foreign state shall be immune from the jurisdiction of the courts of the United States and of the States except as provided in sections 1605 to 1607 of this chapter.

§ 1605.  General exceptions to the jurisdictional immunity of a foreign state

(a) A foreign state shall not be immune from the jurisdiction of courts of the United States or of the States in any case‑

  ....

(2) in which the action is based upon a commercial activity carried on in the United States by the foreign state; or upon an act performed in the United States in connection with a commercial activity of the foreign state elsewhere; or upon an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States.

The Treaty of Amity

Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 5  (“Treaty of Amity”)

The United States of America and Iran, desirous of emphasizing the friendly relations which have prevailed between their peoples, of reaffirming the high principles in the regulation of human affairs to which they are committed, of encouraging mutually beneficial trade and investments and closer economic intercourse generally between their peoples, and of regulating consular relations, have resolved to conclude, on the basis of reciprocal equality of treatment, a Treaty of Amity, Economic Relations, and Consular Rights,  …

Article III. 2. 
Nationals and companies of either High Contracting Party shall have their juridical status recognized within the territories of the other High Contracting Party, in all degrees of jurisdiction, both in defense and pursuit of their rights, to the end that prompt and impartial justice be done. Such access shall be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or of any third country. It is understood that companies not engaged in activities within the country shall enjoy of such access without any requirement of registration or domestication.

Article IV (in relevant parts): Property of nationals and companies of either High Contracting Party, including interest in property, shall receive the most constant protection and security within the territories of the other High Contracting Party, in no case less than required by international law. Such property shall not be taken except for a public purpose, nor shall it be taken without the prompt payment of just compensation. Such compensation shall be in an effectively realizable form and shall represent the full equivalent of the property taken; and adequate provision shall have been made at or prior to the time of taking for the determination and payment thereof.

Article XI.4: No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or business activity within the territory of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from taxation, suit, execution of judgement or other liability to which privately owned and controlled enterprises are subject therein.
IV .  Statement of the case

The relevant facts - all undisputed by Iran and SNGI – as presented to the Court of Appeals (Appendix C, pp. 2-5) are as follows:

1. In July of 1979, the Revolutionary Islamic Government of Iran decreed the nationalization of certain sectors of Iranian industry. The decree was subsequently promulgated into law: the Law for the Preservation and Expansion of Iranian Industries (“LPEII”). The LPEII and its by-laws effectively set the ground rules for a government takeover of the Khawar Industrial Group (“KIG”) that included compensation on a fair value basis of the shares to be determined by a third party - a certified public accountant - with a provision for objection and protest.

2. In July of 1979, the Soudavars were major individual shareholders of KIG and Abolala Soudavar was its managing director. However, at that time, Iran controlled a higher percentage of shares - through confiscated shares of the Shah's family (Pahlavi) and through its agencies - than the Soudavar family:
Sazmane Gostaresh Malekiat Vahedhay Towlidi
%27.766

Sherkat Sarmaye-gozariye Melli Iran
%5.887

Pahlavi Family
%6.250

Total shares controlled by Iran
%39.903

Soudavar Family 
%24.534

Soufar Trading Company
%5.750

Total shares controlled by Soudavars
%29.284

3. Some four months later, Abolala Soudavar surrendered the management of KIG to government representatives while no share transaction was concluded at that time. The surrender was in recognition of Iran's share control and in acceptance of the LPEII promise of fair value compensation for a share transaction yet to come.

4. The Iran-Iraq war effectively put a ten year moratorium on the full implementation of the LPEII and the required purchase and payment of shares.

5. After the conclusion of the Iran-Iraq war, the first bilateral conversation between Soudavars and Defendants came as a result of a gathering organized by Iran and SNGI in New York in May of 1991. During that gathering, Abolala Soudavar had a one on one talk with Iran’s Minister of Industry and Mines, Nourbakhsh, on the subject of purchase and payment of shares. Nourbakhsh offered to relinquish control and return KIG to Soudavars as an alternative to the implementation of the LPEII.

6. Up to the 1991 New York meeting and for a time after that, the Soudavars remained registered shareholders in the books of the company. 

7. In a change of tactics, Iran and SNGI proposed in 1992, a new transaction by which KIG’s shareholders were offered 2 new shares for each 3 original shares. Each shareholder who accepted this new offer was required to sign an elaborate claim waiver in respect to all previous promises of compensation.

8. Along with the "2/3 swap" offer, Iran and SNGI announced that they would raise capital through the sale of KIG shares on the Tehran Stock Exchange (Bourse).

9. The procedure for the implementation of the “2/3 swap” dragged on for 3 more years. Sometime during this period (i.e. after 1991 and most probably in 1992) Iran transferred the ownership of Soudavars’ shares in the books of the company to its agency, SNGI. 

10. Soudavars learned in 1996 that Iran and SNGI now refused to pay members of the Soudavar family, be it cash or 2/3 swap.

11. From 1979 to the present, the public company status of KIG has never been changed but reemphasized in every official announcement. 

12. Each year, profit and loss statements and balance sheets have been established and auditors have audited the company books as required by the laws that govern Iranian public companies.

V .  Reasons for granting the writ

We have pled all along jurisdiction through both the FSIA TA \s "FSIA"  and the Treaty of Amity, and still maintain that both confer US jurisdiction to our suit.

A .  FSIA TA \s "FSIA" 
The District Court rejected our FSIA TA \s "FSIA"  related arguments contending that the actions of Iran were sovereign in nature and not commercial. We countered with extensive arguments in our appeal brief (Appendix C, pp. 7-12), clearly demonstrating the commercial nature of Iran and SNGI’s actions. Two cases, one international, namely Siderman de Blake v. Republic of Argentina, 965 F.2d 711 (9th Cir. 1992) TA \l "Siderman de Blake v. Republic of Argentina, 965 F.2d 711 (9th Cir. 1992)" \s "Siderman" \c 1 , and one domestic, namely Heinz v. Perez, 242 F.2d 459 (9th Cir., 1957) TA \l "Heinz v. Perez, 242 F.2d 459 (9th Cir., 1957)" \s "Heinz" \c 1 , provided close parallels for the determination of the commercial nature of events. In the former, a foreign soverign took a commercial enterprise and continued to run it as such, and in the latter, one private party took over the management of a company with a promise to compensate the other according to prices that were supposed to be estimated by a third party.

We argued that it did not matter how and why Iran took over the management of KIG, whether through a decree or through a high percentage of share control. What mattered was that it continued to run KIG as a public company and a commercial enterprise while Soudavars remained registered shareholders, and that Iran and SNGI initiated a buyout circa 1992 in conjunction with their decision to raise capital on the Tehran stock exchange. 

Perhaps in recognition of the validity of our arguments, the Court of Appeals decided to set aside the sovereign versus commercial issue, and rejected the applicability of the FSIA TA \s "FSIA"  1605 (a) (2) exceptions for lack of nexus in the United States. To do so, the Court of Appeals advanced a separate objection in regards to each of the three clauses of FSIA 1605 (a) (2) (Appendix A, pp. 4-5). We shall only contest the last of the three: the objection to the claim based “upon an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States”. 

1 .  FSIA TA \s "FSIA"  1605 (a) (2) clause 3

The Court of Appeals invokes the authority of Republic of Argentina v. Weltover 504 U.S. 607, 112 S.Ct. 2160 TA \s "Weltover" 

 TA \s "Weltover" , and interprets the word "immediate" used therein as one imposing a time constraint for “direct effect” considerations. The Oxford dictionary though - as most other dictionaries - offers several meanings for this word, including: a) "occurring or done at once and without delay", and b) "having direct effect: without intervening element," The Oxford Encyclopedic English Dictionary, Oxford 1991 TA \l "The Oxford Encyclopedic English Dictionary, Oxford 1991" \s "The Oxford Encyclopedic English Dictionary, Oxford 1991" \c 3  at 710-11. In a void, the Court of Appeals was free to chose either of these two meanings even though the inclusion of the words "direct effect" in meaning b) makes the latter a better candidate. But the fact is that the Supreme Court didn't use this word arbitrarily: it was approvingly repeating the opinion of the 2nd circuit court where "immediate" is clearly defined as "without intervening element", Weltover v. Republic of Argentina 941 F.2d 145 TA \l "Weltover v. Republic of Argentina 941 F.2d 145" \s "Weltover v. Republic of Argentina 941 F.2d 145" \c 1 , at 152, citing Upton v. Empire of Iran, 459 F.Supp. 264, 266 (D.D.C.1978) TA \l "Upton v. Empire of Iran, 459 F.Supp. 264, 266 (D.D.C.1978)" \s "Upton" \c 1 .

The error that stems from this incorrect reference to Weltover TA \s "Weltover"  is compounded by the Court of Appeals’ inability to differentiate between the expropriation decree and its implementation. The former suggests its purpose but the latter determines its nature. Our suit relates to the implementation phase of the decree - which we argued to be commercial in nature - and is based upon Iran and SNGI's refusal to pay the promised fair market value of KIG shares, and the inadequacy of their alternative proposals. The Court of Appeals though, considered the expropriation decree of 1979 as the sole basis of our claim and refused to perceive a direct effect in the US for any subsequent action of Iran and SNGI beyond the time frame of 1979. 

The following arguments clearly invalidate the Court of Appeals’ reasoning:

1- The Soudavars remained registered shareholders of KIG up until 1991. Thus official title passed on to SNGI circa 1991 (or later), at a time when the Soudavars were US residents.
 

2- Had the Soudavars accepted the 2/3 offer in 1994, when the share-swap was scheduled, the value of their KIG holdings would have been reduced by one third. Such acceptance would have resulted in a tax loss reportable to the IRS in 1994  - an undeniable direct effect in the United States long after 1979. 

3- In Weltover TA \s "Weltover" , by issuing the "Bonods" in late 1982, Argentina accepted certain obligations as to their reimbursement. Similarly, Iran took over KIG in 1979 with the obligation to pay fair market value to its shareholders. Argentina tried to alter the payment schedule and rolled-over its debt in 1986; Iran proposed a reduced compensation with its "2/3 swap offer" in 1992. Neither the Weltover plaintiffs nor the Soudavars accepted the alteration of governmental obligations. As with the Soudavars, the contact of the Weltover plaintiffs with the US was established much after Argentina first assumed financial obligations for the Bonods in 1982. By the argument of the Court of Appeals, the 1986 rescheduling of payments should be of no consequence to the plaintiffs in Weltover; the 1982 date is the one that matters and since the Bonods were not deposited in New York in 1982, no direct effect in the US should be considered! Such reasoning obviously contradicts the Supreme Courts' Weltover decision.

4- Had Iran, fully and completely, expropriated KIG in 1979 and refrained to consider compensation thereafter, the Court of Appeals’ argument would have been correct. For we would have been in presence of a classical case of expropriation without compensation, where all events are concentrated around the time of the expropriation decree with no further development thereafter. But such is not the case here. Iran took KIG but never denied or rejected its obligations. On the contrary, the Iranian ministerial decree of 1992 which formulated the 2/3 swap offer and the affidavit form to be signed by the acceptors of the 2/3 swap offer, stated that they were all issued in consideration of the obligations contained in the LPEII decree of 1979. These documents fully support our contention that the direct effect time frame for the instant case cannot be restricted to 1979, but continued as Iran and SNGI proposed (and are still proposing) compensation alternatives concerning the obligations undertaken in 1979.

5- Iran undertook certain obligations in 1979 but did not perform. Iran’s non-performance is in effect equivalent to a contractual violation. As noted in Weltover v. Republic of Argentina, 941 F.2d 145,  TA \l "Weltover v. Republic of Argentina 941 F.2d 145" \s "Weltover v. Republic of Argentina 941 F.2d 145" \c 1  at 151: “There can be no question that, pursuant to the FSIA TA \s "FSIA" , a "direct" effect may occur as the result of a contractual violation.  See Carey v. National Oil Corp., 592 F.2d 673, 676‑77 (2d Cir.1979) (per curiam) TA \l "Carey v. National Oil Corp., 592 F.2d 673, 676‑77 (2d Cir.1979) (per curiam)" \s "Carey v. National Oil Corp., 592 F.2d 673, 676-77 (2d Cir.1979) (per curiam)" \c 1 ”. The direct effect of Iran’s non-performance therefore occurred when it offered an inadequate compensation or when it decided to refuse payment.

B .  Treaty of Amity

We also pled jurisdiction through the Treaty of Amity. Three articles of said treaty, namely III, IV and XI, were invoked in our appeal brief but the Court of Appeals' abrupt dismissal only addressed the limited waiver of immunity related to article XI.

1 .  Juridiction through article XI

Citing Berkowitz v. Islamic Republic of Iran, 735 F. 2d, 329, 333 (9th Cir. 1984) TA \l "Berkowitz v. Islamic Republic of Iran, 735 F. 2d, 329, 333 (9th Cir. 1984)" \s "Berkowitz v. Islamic Republic of Iran, 735 F. 2d, 329, 333 (9th Cir. 1984)" \c 1 

 TA \s "Berkowitz" , and Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F. 2d 438, 452 (D.C. Cir. 1990), TA \l "Foremost-McKesson, Inc, v. Islamic Republic of Iran, 905 F2d 438, 451 (D.C. Cir. 1990)" \s "Foremost" \c 1  the Court of Appeals argued that the limited waiver of immunity extends only to enterprises of Iran, not Iran itself (Appendix A, p. 5). This conclusion - which relates to article XI - was never in dispute since we reiterated the same in our appeal brief (Appendix C, p. 20). 

The District Court though had made a clear distinction between “Iran” and its “enterprises” (defined in the treaty as “corporations, associations, and government agencies and instrumentalities”). It maintained the immunity of these enterprises not by assimilating them with Iran, but by arguing that Defendants contended not to have engaged in commercial activities and that Plaintiffs “had not disputed this contention” (Appendix B, p. 7). We countered by pointing out that it was only true if the New York discussions were considered to be non-commercial. But since said discussions were commercial negotiations on behalf of SNGI its immunity was to be lifted (Appendix C, p. 20).

 The Court of Appeals chose not to decide between the sovereign and the commercial nature of the events (Appendix A, p. 3). We can therefore only presume that its rejection of the applicability of Article XI was based on the consideration that the named entities were governmental departments and not independent entities. Such presumption is supported by the sudden appearance of SNGI’s name translation as “Department of Expansion and New Development of Iran” in its opinion (Appendix A, p. 2), a translation that neither we nor Iran had used in our respective briefs. And therein lies the problem. The translation is wrong.  We do understand that the courts have discretion to “look beyond the complaint’s jurisdictional allegations and view whatever evidence has been submitted to determine whether in fact subject matter jurisdiction exists”, Adler v. Federal Republic of Nigeria, 107 F.3d 720, 728 (9th Cir. 1997) TA \l "Adler v. Federal Republic of Nigeria, 107 F.3d 720, 728 (9th Cir. 1997)" \s "Adler v. Federal Republic of Nigeria, 107 F.3d 720, 728 (9th Cir. 1997)" \c 1 ; but it seems that in the instant case, the Court of Appeals took one hasty step too many to deny us jurisdiction.

The official translation of SNGI's name into English has always been “Industrial Development and Renovation Organization” or “IDRO,” in which “Organization” stands as the translation of the word “Sazmane” in the name of SNGI. “Organization” is the correct translation for this word. The wrong translation (i.e. department) was used once before in Upton TA \s "Upton"  where Sazmane Havapaymai Keshvari was translated as Department of Civil Aviation. Nevertheless, the D.C. district court confirmed the obvious: “It is undisputed that defendant Iran is a foreign state under section 1603(a), that defendant Department of Civil Aviation is an agency of a foreign state within the meaning of section 1603(b)”, Id. at 266. Similarly, SNGI (or IDRO) is an enterprise of Iran. It is a for-profit organization originally created to circumvent the Iranian government's employment policies. It is modeled as a company in which all shares belong to the Iranian government and its chairman is the Minister of Industry and Mines. 

Significantly, Iran itself only qualified the Ministry of Industry and Mines as an organ of government but did not attempt to treat SNGI as a governmental department (Appendix D, p. 14, note 7 § 3). Since SNGI's enterprise status is undisputed by Defendants we contend that by virtue of the commercial discussions held in New York, and because of article XI of the Treaty of Amity, SNGI's immunity should be lifted. 

One should also note that the “substantial contact” requirement that the Court of Appeals evoked in relation to the first clause of 1605 (a) (2) and 1603 (e) is not applicable here, and cannot control article XI of the Treaty of Amity which only requires engagement in “commercial” or “business activity” as a condition for the abolition of the immunity of government enterprises. The FSIA TA \s "FSIA"  is in direct conflict with the Treaty of Amity and therefore the 1604 exception is applicable here as per Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428.  109 S. Ct. 683, 692, 102 L. Ed 2d 818 (1989) TA \l "Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428.  109 S. Ct. 683, 692, 102 L. Ed 2d 818 (1989)" \s "Amerada Hess" \c 1 

 TA \s "Amerada Hess"  (“This exception [to FSIA] applies when international agreements ‘expressly conflic[t]’ with the immunity provisions of the FSIA”).
2 .  Jurisdiction through articles III and IV combined

Inexplicably, the Court of Appeals chose not to comment on rights conferred by articles III and IV as discussed in our appeal brief (Appendix C, pp. 20-23). We shall therefore reiterate our unaddressed arguments:

1. If a US national has the right to sue Iran through the Treaty of Amity TA \s "Treaty of Amity"  or through any other vehicle, then Iranian nationals in the United States shall have equal rights and jurisdictional stature.

2. Since courts have confirmed the rights of US nationals to sue Iran for compensation of property taken by Iran, then the Soudavars as Iranians in the US must have the same jurisdictional rights.

The didactic right evoked in the first point above stems from Article III of the treaty which confers juridical rights to Iranians in the US “in all degrees of jurisdiction” and “upon terms no less favorable than those applicable to nationals” of the United States “or of any third country.” The same didactic reasoning has been used by other courts to determine for instance that citizens of each signatory state must receive “national treatment with respect to … access to the courts of justice,” whether in consideration of the Treaty of Amity when an Iranian national was suing a US corporation (Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978) TA \l "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978)" \s "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978)" \c 1 ), or in consideration of a similar treaty of friendship when an Irish company was suing another Irish entity (Irish Nationals TA \s "Irish Nationals" , at 91-92). Although the preceding opinions were expressed in consideration of forum non conveniens matters and not jurisdictional ones, the applicable principle is the same as in here.
 

As for the second point above, we had argued that American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980) TA \l "American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980)" \s "American International" \c 1  had established the jurisdictional rights of American citizens to sue Iran in a U.S. court in order to obtain full compensation for properties taken by Iran.
 It was further reaffirmed in Kalamazoo Spice Extraction Co. v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984), at 426 TA \l "Kalamazoo Spice Extraction Co. v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984)" \s "Kalamazoo" \c 1 . Therefore the rights of Iranian nationals can be no less.

Several points need to be emphasized here:

a) The American International Group case was referred to The Hague where it was awarded compensation on the basis of rights conferred by the Treaty of Amity.
 Had it not been for the Algiers accords, the numerous lawsuits against Iran that were channeled to the International court of The Hague would have certainly been filed in US courts. A good portion of the claims and awards at the Hague were ultimately based on the Treaty of Amity.

b) The Treaty of Amity is often labeled, and perceived, as a treaty only concerned with the rights of US nationals versus Iran, and vice versa. Such label or perception perhaps creates a prejudice for the acceptance of a didactic right that allows Iranians in the US to sue Iran for compensation of taken properties. However, nothing in the language of the treaty precludes such a conclusion. To the contrary, since the treaty proclaims at its very beginning the intent of “reaffirming the high principles in the regulation of human affairs,”
 (before and on par with two other goals: 1- “encouraging mutually beneficial trade and investments and closer economic intercourse generally between their peoples,” 2- “regulating consular relations”) one can only conclude that the treaty was meant to protect the rights of nationals of both countries in the broadest terms. Thus, our conclusion is not incompatible with such intent. 

c) Moreover, to maintain that such didactic reasoning is incompatible with the intent of the Treaty is to accept that the US signed a treaty of friendship with a country that did not share the same values or principles, especially in regards to a fundamental issue such as property rights. One may do business with an unprincipled partner but one does not call him a friend!

d) Should either of the High Contracting Parties feel that these are unforeseen or unwanted outcomes, they have the prerogative to abrogate the treaty and limit their exposure.
 Debasing the sanctity of a bilateral treaty and watering down the meaning of its articles should not be a substitute for abrogation.

e) In Foremost TA \s "Foremost" , the D.C. circuit court wrongly extended the Supreme Court’s Amerada Hess TA \s "Amerada Hess"  decision to the Treaty of Amity TA \s "Treaty of Amity" . In the latter decision, the Supreme Court first addressed maritime conventions such as the Geneva Convention of the High Seas and the Pan American Maritime Neutrality Convention, and stated: 

“these conventions, however, only set forth substantive rules of conduct and state that compensation shall be paid for certain wrongs.FN10. They do not create private rights of action for foreign corporations to recover compensation from foreign states in the United States’’; Amerada Hess TA \s "Amerada Hess"  at 692.

Contrary to the maritime conventions, the Treaty of Amity TA \s "Treaty of Amity"  establishes private rights of action for nationals of Iran in U.S. courts.
 

f) The Supreme Court then dealt with the  TA \l "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" \c 5 Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia TA \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" , separately and untangled from its remarks regarding maritime conventions. It rejected the treaty's relevance to issues of immunity waiver, not because it considered said treaty as mere rules of conduct (as for the maritime conventions) but because the rights conferred therein were subject to conformity to “local laws,” and the FSIA TA \s "FSIA"  was considered one such law; Amerada Hess TA \s "Amerada Hess" , at 693. Such language does not appear in the Treaty of Amity. The loophole that allowed a drop back into the FSIA in the Liberian treaty does not exist in the Iranian one. The Treaty of Amity can therefore be invoked as an exception to the FSIA.

3 .  Jurisdiction conferred by Article IV

Iran’s debt to the Soudavars is now a property “within US territories” that the United States government is obligated to protect by virtue of Article IV which requires the US to give “the most constant protection and security within” its territories to properties of Iranians, “including interest in property”. Thus, the denial of jurisdictional access for the recovery of the full value of Iran’s debt to the Soudavars is barred by the Treaty of Amity, which once again is in clear conflict with the FSIA TA \s "FSIA" .

VI .  Conclusion

The following conclusions may thus be derived from the above arguments:

1. The third exception of FSIA TA \s "FSIA"  1605(a)2 is applicable here and provides subject matter jurisdiction for this case.

2. The immunity of SNGI should be lifted as per Article XI of the Treaty of Amity and FSIA TA \s "FSIA"  1604.

3. The Treaty of Amity TA \s "Treaty of Amity"  confers jurisdiction and the right to seek compensation for the KIG shares taken by Iran.

Finally, in the age of internet, the multiple errors of the Court of Appeals should not remain uncorrected. 

Respectfully submitted on December 6th, 1999:
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� Soudavars became residents in 1983 and Saadi Soudavar became a citizen in 1989.


� In our appeal brief we had included the Ministry of Industry and Mines as an Iranian agency because said ministry wears many hats in Iran. But since Iran disputes such status we have dropped it here. 


� Similarly, in Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)� TA \l "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \s "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \c 1 �, the circuit court reasoned that a similar “national treatment” clause included in the Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957� TA \l "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \s "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \c 5 � “elevat[es] a [foreign] judgement to the status of a sister state judgement” and allows a Korean national to enforce it in New Jersey.


� As in the instant case the court in American International Group was “not asked to judge the validity of defendants' expropriation of plaintiffs' interests in Iran, but rather defendants' failure, in violation of the Treaty and international law, to make adequate provision for the determination and payment of prompt, adequate, and effective compensation", Id. at 524.


� See American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96.� TA \l "American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96." \s "American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96." \c 1 �


� See for instance G.H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal� TA \l "G.H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal" \s "G.H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal" \c 3 �, pp. 218-26.


� Treaty of Amity� TA \s "Treaty of Amity" �, at 901


� As per Article XXIII (3), the termination of the treaty requires one year advance notice.


� Also, none of the two maritime conventions considered in Amerada Hess� TA \s "Amerada Hess" � rise in stature to the level of Treaty of Amity. The Treaty of Amity is a bilateral and self-executing treaty, approved by a 2/3 majority of the U.S Senate and ratified by the President of the United States as per Art. II of the U.S Constitution� TA \l "Art. II of the U.S Constitution" \s "Art. II of the U.S Constitution" \c 7 �. Art. VI of the U.S. Constitution� TA \l "Art. VI of the U.S. Constitution" \s "Art. VI of the U.S. Constitution" \c 7 � dictates that such treaty is the “supreme Law of the Land.”
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