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Questions

1 - Whether “emergency” in the International Emergency Economic Powers Act (50 USC Chapter 35) was a limiting condition set by congress and referred—by definition—to a transient state of short duration, or was deemed to be limitlessly stretchable? 

2 - Whether the economical sanctions imposed on Iran through a Presidential executive order were in contravention of the still valid 1957 Treaty of Amity TA \s "Treaty of Amity" , Economic Relations, and Consular Rights Between the United States of America and Iran as Supreme Law of the Land?

3 -  Whether the administration’s reliance on the validity of the Treaty of Amity TA \s "Treaty of Amity"  by continuously invoking it at the International Court of Justice at The Hague—up to the present time—has in fact rendered it “last-in-time” in respect to the Presidential executive order, and legally more potent vis à vis the latter?
List of Parties - All parties appear in the caption of the case on the cover page.

Corporate Disclosure Statement (Rule 29(6)) – Pro se Petitioner is acting on his own behalf and as a person. 
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In The

Supreme Court of the United States 

October Term, 2002

_________________

Petition for writ of certiorari

_________________

Petitioner Abolala Soudavar seeks the reversal of the decision of the United States Court of Appeals for the Fifth Circuit for reasons stated below. 

I .   Opinions Below

The opinions of the Court of Appeals  and of the District Court are not reported but produced here as Appendixes A and B respectively.

II .  Jurisdiction

A. The decision of the Court of Appeals was filed on July, 31, 2002. 

B. A Petition for Rehearing was filed on Aug. 12, 2002, and was denied on Aug 30, 2002.

C. The jurisdiction of this Court is conferred by 28 U.S.C. §1254 (1) TA \l "28 U.S.C. §1254 (1)" \s "28 U.S.C. §1254 (1)" \c 2 .

III .  Statutory Provisions

The Treaty of Amity TA \s "Treaty of Amity" 
 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 5 Treaty of Amity, Economic Relations, and Consular Rights Between the United States of Americ TA \s "Treaty of Amity" and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 5  (“Treaty of Amity”)

“The United States of America and Iran, desirous of emphasizing the friendly relations which have prevailed between their peoples, of reaffirming the high principles in the regulation of human affairs to which they are committed, of encouraging mutually beneficial trade and investments and closer economic intercourse generally between their peoples, and of regulating consular relations, have resolved to conclude, on the basis of reciprocal equality of treatment, a Treaty of Amity TA \s "Treaty of Amity" , Economic Relations, and Consular Rights,  …

Article X. Between the territories of the two High Contracting Parties there shall be freedom of commerce and navigation.

…

Article XXIII. 3.  Either High Contracting Party may, by giving one year’s notice to the other High Contracting Party, terminate the present Treaty at the end of the initial ten-year period or at any time thereafter.” 

IV .  Statement of the case

The facts of the case are as follows:

1- Petitioner is an Iranian citizen and legal resident in the USA (since 1983) whose right to do commerce with Iran is guaranteed by Article X of the Treaty of Amity TA \s "Treaty of Amity" .

2- The Treaty of Amity TA \s "Treaty of Amity"  is a bilateral and self-executing treaty (McKesson  HBOC, Inc. v. Islamic Republic of Iran, 271 F.3d 1101, 1107-08 (D.C. Cir. 2001) TA \l "McKesson  HBOC, Inc. v. Islamic Republic of Iran, 271 F.3d 1101, 1107-08 (D.C. Cir. 2001)" \s "McKesson" \c 1 ), approved by a 2/3 majority of the Senate and ratified by the President of the USA in 1957, and therefore, the “Supreme Law of the Land” as per articles II and VI of the US Constitution.

3- Despite Article XXIII.3 of the treaty that allows for termination with a one year’s notice, the US has not sought to abrogate the treaty. On the contrary, in a continuing litigation with Iran at the International Court of The Hague, it has repeatedly relied on it for its motions against Iran.

4- Meanwhile, for the last fifteen years, and beginning with President Reagan in 1987, various presidents of the USA have issued executive orders banning commercial activity with Iran (see Appendix C, 4-6), the latest being Exec. Ord. No. 13059 TA \l "Exec. Ord. No. 13059" \s "Sanction Order" \c 2  (“Sanction Order”) issued by President Clinton on Aug. 19, 1997.

5- Owning a company engaged in the import and manufacturing of furniture and furnishings in Houston, with a network of distribution throughout the United States, Petitioner stood to benefit substantially from commerce between Iran and the United States, because the manufacturing of Petitioner’s products in Iran presented economical advantages. Petitioner tested the possibilities by taking concrete steps, such as prototype manufacturing, but could not proceed further because of the Sanction Order TA \s "Sanction Order" .

6- As a result, Petitioner sought injunctive relief against the Sanction Order TA \s "Sanction Order"  in order to be able to import goods from Iran.

V .  Reasons for granting the writ

A - Preliminary Remark

Since the USA has signed at least 19 other similar international treaties with countries such as Italy, Germany, Japan and South Korea (Appendix F), this case transcends the narrow frame of US-Iran relationship and puts into perspective:

· the commitment of the US in its international obligations,

· the sanctity of the written word as Supreme Law of the Land,

· and the commitment of the US’s judiciary institutions in upholding the sanctity of the written law in fairness.

The fact is that if the US Government had abrogated the Treaty of Amity TA \s "Treaty of Amity" , Petitioner had no case, and since it didn’t—and doesn’t—then the most rudimentary question to ask is: how can it be that Iranians are classified as both friends and foe by law? and freedom of commerce is both advocated and banned by law?

If these are issues that the members of the Supreme Court consider to be trivial, and unimportant, then no further reading is necessary, and certiorari should not be granted. On the other hand, if they are deemed as important, this case may provide an opportunity to restore confidence in the denigrated notion of the Supreme Law of the Land. 

B - The Circuit Court’s reasoning

It is a universal truth that when a just cause is negated, the negation must rely on falsification, evasive tactics or absurd logic. In rendering its decision, the Circuit Court has relied on all three.
 What’s more, it has invoked the “Omerta” rule (5th Cir. R. 47.5 TA \l "5th Cir. R. 47.5" \s "5th Cir. R. 47.5" \c 4 ) to forbid the publication of its decision in order to conceal its shallowness (Appendix A-1).

1 .
State of National Emergency

The District Court had claimed that our objection to Defendant’s reliance on a state of national emergency raised a political question and was therefore nonjusticiable (Appendix B-5). In support of its claim it cited Beacon Products Corp v. Reagan, 633 F Supp. 1191, 1993 (D. Mass. 1986) TA \l "Beacon Products Corp v. Reagan, 633 F Supp. 1191, 1993 (D. Mass. 1986)" \s "Beacon Products Corp v. Reagan" \c 1  in which Beacon Products sought indeed an injunction against the political process that led to the embargo on trade with the Republic of Nicaragua. 

Our objection, though, was not about the political decision but about the applicability of IEEPA TA \s "IEEPA"  as a matter of law. It was about the time limit inherent to the IEEPA and the actions and/or inactions of the government that negate the very definition of “state of emergency.”

Beacon Products Corp v. Reagan TA \s "Beacon Products Corp v. Reagan"  (at 1193) emphasizes that: "The President's IEEPA TA \s "IEEPA"  powers may be exercised only when a state of national emergency has been declared" (emphasis added). In other words, the state of emergency is the very basis and the prerequisite of an IEEPA decree. But "emergency" is undefined in the law. "In the absence of such a definition, [one must] construe a statutory term in accordance with its ordinary or natural meaning" FDIC V. Meyer, 510 U.S. 471 (1994) TA \l "FDIC V. Meyer, 510 U.S. 471 (1994)" \s "FDIC V. Meyer" \c 1 , at 475. 

The Oxford Encyclopedic English Dictionary (1991) TA \l "The Oxford Encyclopedic English Dictionary (1991)" \s "The Oxford Encyclopedic English Dictionary (1991)" \c 3 , defines emergency as: "a sudden state of danger, conflict, etc., requiring immediate action." Immediacy in this definition obviously implies a short-term situation, and certainly not one that can linger on for more than fifteen years.

If no matter what the circumstances are, and how long the state of national emergency is maintained, the sole arbiter for emergency evaluation is the Government, then, Congress has set no limiting condition at all in the IEEPA TA \s "IEEPA" . The Government can do as it pleases, and at will, because it can always claim that it’s decisions are political in nature. This cannot be.

By no stretch of imagination an emergency situation should last 15 years, especially in view of an existing Treaty of Amity TA \s "Treaty of Amity"  between the US and Iran. For, whatever assessment the President made in regards to the Iranian situation that led him to impose sanctions, it must have led him to abrogate the Treaty of Amity TA \s "Treaty of Amity"  as well; because one cannot consider the same person simultaneously as friend and foe, and must not proclaim freedom of trade on the one hand and restrict it on the other. The Treaty of Amity and the Sanction Order TA \s "Sanction Order"  cannot co-exist. Since the President did not abrogate the treaty, he cannot logically claim a state of national emergency.

If there was a real state of emergency, the least the US government could have done was to abrogate the Treaty with a one-year’s notice. An emergency situation during this one-year period would have been understandable, but not beyond it. If the Treaty has not been abrogated, it means that, in effect, there is no emergency.
The non-abrogation of the Treaty of Amity TA \s "Treaty of Amity"  undermines the validity of the state of national emergency and therefore the basis and the very validity of the Sanction Order TA \s "Sanction Order" . Our objection was thus justiciable as a matter of law.

Unable to counter the logic of the above arguments, the 5th Circuit stuck an “unpersuasive” label on them and pushed them aside. Federal Judges who cannot articulate a logical reasoning should not sit on the bench. 
2 .  Treaty of Amity TA \s "Treaty of Amity" 
Citing its own decision, Soudavar et al. v. Islamic Republic of Iran et al., 186 F.3d 671, 674-75 (5th Cir. Tex., 1999, cert. denied) TA \l "Soudavar et al. v. Islamic Republic of Iran et al., 186 F.3d 671, 674-75 (5th Cir. Tex., 1999, cert. denied)" \s "Soudavars. v. Iran et al." \c 1 :

“The Plaintiffs also argue that we have jurisdiction over this cased based on the Treaty of Amity TA \s "Treaty of Amity" ...  We disagree.  The limited waiver of immunity in the Treaty of Amity "extends only to enterprises of Iran, not Iran itself."  Berkovitz v. Islamic Republic of Iran, 735

and without any clarifying explanation, the Circuit Court stated that “the district court did not have jurisdiction to consider Soudavar’s complaint under the Treaty of Amity TA \s "Treaty of Amity" ;” (Appendix A-2).

That decision, however, relied on the well-settled issue that the limited waiver of immunity "extends only to enterprises of Iran, not Iran itself" (id. at 675). And through the bias of a bogus translation in which it qualified an independent Iranian enterprise as "Department" (id. at 674),
 i.e., as an organ of state, the 5th Circuit argued that the limited waiver of Article XI of the Treaty of Amity TA \s "Treaty of Amity"  did not apply, and thus denied jurisdiction. It was an ill-conceived opinion that will mislead many for years to come.

Be that as it may, that denial of jurisdiction was in regards to a foreign entity, generally protected from suit by the Foreign Sovereign Immunity Act (FSIA). It has no bearing on the instant case, which is about a US entity being sued in a US court.

By simply comparing the relevant praragraph of the 5th Circuit opinion on Soudavars v. Iran, and the precedent on which it was based (i.e., Berkovitz TA \l "Berkovitz v. Islamic Republic of Iran, 735 F.2d 329, 333 (9th Cir.1984)" \s "Berkovitz" \c 1  v. Islamic Republic of Iran)
, even a novice lawclerck can tell that it has no bearing on this case. For said cases involved US residents/citizens suing the Iranian Government and its agencies, and the issue was whether the waiver of immunity stipulated in Article XI.4,
 applied to the Iranian government or only its agencies. Berkovitz TA \s "Berkovitz" , reconfigured Article XI.4 to get a correct reading for a case against an Iranian entity:

"No enterprise of [Iran] ... including corporations, associations, and government agencies and instrumentalities ... shall, if it engages in commercial, industrial, shipping or other business activities within [the United States] ... claim or enjoy ... immunity [in the United States] ... from ... suit...."

and confirmed that the sovereign entity remained immune from suit, but the immunity of an agency would be waived, provided though, it had conducted business in the United States. The trigger for this immunity waiver is a business activity in the country of the opposite party (or the other “High Contracting Party”). We never alleged the President to have conducted business activites in Iran and never sought removal of immunity through Article XI.

Instead, we had argued about the right of trade between Iran and America, conferred to every Iranian as per Article X, and the jurisdictional right to pursue the right to trade as per the strongly articulated Article III.2:

“Nationals and companies of either High Contracting Party shall have their juridical status recognized within the territories of the other High Contracting Party, in all degrees of jurisdiction, both in defense and pursuit of their rights, to the end that prompt and impartial justice be done. Such access shall be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or of any third country. It is understood that companies not engaged in activities within the country shall enjoy of such access without any requirement of registration or domestication.”

 Finding our jurisdictional arguments too straightforward to counter, the  5th Circuit decided to burry it under another of its ill-founded decisions, which has no relevance to this case. 

3 . Injunctive relief

But for the sake of argument, let us suppose that the conflict between the Treaty of Amity TA \s "Treaty of Amity"  as the Supreme Law of the Land, and the Sanction Order TA \s "Sanction Order"  cannot be resolved, and the immunity of the President cannot be lifted throught the Treaty of Amity. It is still undeniable that the Treaty of Amity confers a right to trade, and that Petitoner had asked for injunctive relief, and said relief was available through 5USC 702 (2000) TA \l "5USC 702 (2000)" \s "5USC 702 (2000)" \c 2 :

An action in the court of the United States seeking relief other than monetary damages and stating a claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief therein be denied on the ground that is against the United Sates..,

C - The Last-in-time Concept

According to the principle of "last-in-time", a later Federal statute trumps the older ones. The problem though here is to determine which one is the last. It is true that the Treaty was ratified in 1957 and the last of the executive orders (no. 13059) was issued in 1997, but in a litigation against Iran at the International Court of Justice in The Hague, in a preliminary judgment rendered on Dec. 12, 1996, that court observed :

15. The Court points out, to begin with, that the Parties do not contest that the Treaty of 1955 was in force at the date of the filing of the Application of Iran and is moreover still in force. (emphasis added); ICJ- Dec. 12, 1996, General list 90, Case concerning Oil Platforms (Islamic republic of Iran v. United States of America) 
 TA \l "Case concerning Oil Platforms (Islamic republic of Iran v. United States of America) ICJ- Dec. 12, 1996, General list 90" \s "ICJ- Dec. 12, 1996, General list 90, Case concerning Oil Platforms (Islamic republic of Iran v. United States of America)" \c 1 
Furthermore, the US presented subsequently a counter-claim based on the same Article X of the Treaty. The “The Hague” court order issued on March 10th, 1998 reads in relevant parts:

In its submission, the United States requests, on the one hand, that the Court adjudge and declare "[t]hat the United States did not breach its obligations to [Iran] under Article X (1) of the Treaty" and that "the claims of [Iran] are accordingly dismissed". On the other hand, Part VI of the United States Counter-Memorial sets forth its counter-claim and in its submissions the United States requests, with respect to its counter-claim, that the Court adjudge and declare:

"1. That in attacking vessels, laying mines in the Gulf and otherwise engaging in military actions in 1987-88 that were dangerous and detrimental to maritime commerce, [Iran] breached its obligations to the United States under Article X of the 1955 Treaty, and

2. That [Iran] is accordingly under an obligation to make full reparation to the United States for violating the 1955 Treaty in a form and amount to be determined by the Court . . .".

By relying on Article X of the Treaty, accepting the court's decision and continuing said litigation in The Hague up to the present day, the United States has not only upheld the validity of said article of the Treaty but has made it "last-in-time".

D - Comparative Force

According to an observation by Justice Jackson, and as expounded in the Supreme Courts decision Dames & Moore v. Regan 453 U.S. 654 (1981) TA \l "Dames & Moore v. Regan 453 U.S. 654 (1981)" \s "Dames & Moore v. Regan" \c 1 ,
 the force of an executive order is proportional to the degree of support and backing that it has received by Congress. In this perspective, one should note that the Sanction Order TA \s "Sanction Order"  is based on a simple majority law, while the Treaty needed a 2/3 approval of the Senate for ratification. 

Furthermore, the expressed will of the Congress in regards to type of sanctions to be imposed on Iran is stated in the Iran-Libya Sanctions Act of 1996:

''(a) Policy With Respect to Iran. - The Congress declares that it is the policy of the United States to deny Iran the ability to support acts of international terrorism and to fund the development and acquisition of weapons of mass destruction and the means to deliver them by limiting the development of Iran's ability to explore for, extract, refine, or transport by pipeline petroleum resources of Iran; Pub. L. 104-172, Aug. 5, 1996, 110 Stat. 1541 TA \l " Iran-Libya Sanctions Act Pub. L. 104-172, Aug. 5, 1996, 110 Stat. 1541" \s " Iran-Libya Sanctions Act " \c 2 
Understanding that oil revenues is the lifeline of the government of Iran, and that the bulk of Iran's tax revenue is derived from salary taxes and very little is derived from commerce, Congress has rightly put the emphasis where it should be, i.e., on oil and not on ordinary commerce. By its lack of reference to ordinary commerce, it clearly does not condone the type of sanctions imposed by the 1997 order. The sanctions, if not against the will of Congress do not enjoy its expressed support.

US Courts have usually been reluctant to interfere with the government's foreign policies. The instant case however, hinges not on foreign policy but on a conflict between two statutes of the government's own making. Obviously, this conflict cannot be resolved by the interested party who uses the two statutes simultaneously. It should be resolved by the Court, and in favor of the statute which is stronger in force, and last-in-time.

E - Standing

Among the unsubstantiated allegations upheld by the District Court was the issue of our standing. In our Appeal Brief, and through an affidavit, we had explained how the injury that we suffered was not one shared by a “large class of citizens” that Pederson v. Louisiana State University, 213 F3d 869 (5th Cir. 2000) had envisaged TA \l "Pederson v. Louisiana State University, 213 F3d 869 (5th Cir. 2000)" \s "Pederson v. Louisiana State University" \c 1 , but how, as required by Pederson, the harm is (a) actual and concrete, (b) directly traceable to the sanctions, (c) will be redressed as soon as they are lifted. Neither Defendant, nor the District Court raised any specific objection to them. As facts, they remained uncontroverted. Since the 5th Circuit did not comment on the standing issue, we shall spill no further ink on this matter. 

F - Practical outcome

Paradoxically, and as stated in our letter to Secretary Powell (Appendix E): “the United States looses in victory but wins in defeat, for the former would portray the US as a bully who twists the treaties to its liking, and the latter would stand as a victory for the principles that have forged the USA into the great nation that it has become. If the courts uphold the Treaty of Amity TA \s "Treaty of Amity"  and censures US policies, the goodwill and the respect that it will attract from the people of my country, as well as many others, outweighs by far the benefits attributed to the ineffective trade sanctions and senseless FAA policies.”

VI .  Conclusion

Although the instant case, and a parallel one against the FAA that Petitioner has concurrently filed with the Court, initially addressed issues of policy abuse against Iranians, as they have evolved, they have also brought to light the lack of courage of Federal judges in upholding the law, and their incapacity to formulate a logical opinion. 

In a post 9/11 talk at Harvard Law School, Justice Breyer drew an imaginary line dividing those who “really stand for law, reason, civilization, against those forces that think of violence and terrorism” and saw “reliance on law, and courts, and what [he] call[ed] reason, as protectors of both security and basic human rights.”

Based on the criteria set by Justice Breyer, it unfortunately seems that a majority of Federal judges have preferred to cross the “law and reason” dividing line and side with the administration’s incongruent policies. Perhaps, in looking at their investment portfolios, will they finally realize that the Worldcom and the Enron executives of this world were only following the example of the judiciary in their disrespect for the rule of the law.

This lawsuit began with a notification sent to 19 concerned countries. It shall end with all 19 being advised of its outcome, so that each can judge for itself the validity of United States commitments.

Respectfully submitted on November 22, 2002:

	
	______________________

Abolala Soudavar, PRO SE

8403 Westglen

Houston, TX 77063

(713) 784-1400

(713) 784-1916 (Fax)
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opinion of the Court of Appeals

IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CURCUIT

No. 01-21293

Summary Calendar

ABOLALA SOUDAVAR,






Plaintiff-Appellant,

versus

GEORGE BUSH, President of the United States,






Defendant-Appellee.







Appeal from the United States District Court

For the Southern District of Texas

USDC No. H-01-CV-343







Before HIGGINBOTHAM, SMITH, and CLEMENT, Circuit Judges.

PER CURIAM:( 


Abolala Soudavar (“Soudavar”), appeals the district court’s dismissal of his complaint against George W. Bush, President of the United States (“President Bush”) for lack of subject matter jurisdiction and failure to state a claim.  Soudavar argues that President Bush unjustly issued executive orders imposing trade sanctions against Iran. 

A dismissal for failure to state a claim will be upheld “only if, taking the plaintiff’s allegations as true, it appears that no relief could be granted based on the plaintiff’s alleged facts.”  Bass v. Parkwood Hosp., 180 F.3d 234, 240 (5th Cir. 1999).  This court reviews legal determinations regarding the subject matter jurisdiction of a district court de novo.  United States v. Alvarado, 201 F.3d 379, 381 (5th Cir. 2000).


The district court concluded, inter alia, that Soudavar’s claim involved a nonjusticiable political question.  Soudavar fails to make a persuasive argument that his challenge to the President’s foreign policy does not present a nonjusticiable political question.   See Dickson v. Ford, 521 F.2d 234, 236 (5TH Cir. 1975).  The district court also determined that President Bush was entitled to absolute immunity from damages liability.  See Nixon v. Fitzgeral, 457 U.S. 731,756 (1982).  As Soudavar does not address this basis for the district court’s dismissal, he has abandoned this issue on appeal.  Brinkkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744, 748 (5Th Cir. 1987).


Furthermore, the district court did not have jurisdiction to consider Soudavar’s complaint under the Treaty of Amity.  See Soudavar v. Islamic Republic of Iran, 186 F.3d 671,674-75 (5TH Cir. 1999).


For the foregoing reasons the district court’s decision is AFFIRMED.

 Appendix B   

Memorandum of the District Court 

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

ABOULALA SOUDAVAR,



Plaintiff,

vs.



           
Civil No. 01-344

PRESIDENT OF THE UNITED STATES,



Defendant.

MEMORANDUM AND ORDER OF DISMISSAL

The above referenced action seeks injunctive relief against and the recovery of damages caused by successive executive orders imposing economic sanctions and trade restrictions on the Republic of Ian, based on pro se Plaintiff Abolala Soudavar’s (“Soudavar’s”) alleged guaranteed right to do commerce with Iran under article X (“ Between the territories of the two High Contracting Parties there shall be freedom of commerce and navigation”) of the Treaty of Amity, Economic Relations and Consular Rights Between the United States of America and Iran, June 16, 1967, 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 (“Treaty”).


Pending before the Court are the following motions:  (1) Defendant The President of the United States’ motion to dismiss for lack of subject matter jurisdiction and failure to state a claim upon which relief can be granted pursuant to Fed. R. Civ. P. 12 (b) (1) and (6) (instrument #4); and (2) Defendant’s unopposed motion to stay discovery cut – off deadline (instrument #10).


According to his complaint, Soudavar is an Iranian citizen and legal resident alien living in Houston, Texas since 1983.  He owns a local business that imports and manufactures furniture and furnishings and that would benefit greatly from commerce between Iran and this country.  

I STANDARD OF REVIEW


Federal courts are courts of limited jurisdiction, which encompasses only cases authorized by the Constitution and lows of the United States.  Coury v. Prot, 85 F.3d 244,248 (5th Cir. 1996).  When subject matter jurisdiction is challenged under Rule 12(b) (1), the party asserting its existence bears the burden of proving it.  Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375,376-78 (1994).  A trail court has the power to dismiss for lack of subject matter jurisdiction pursuant to Fed. R. Civ. P. 12(b) (1) on any of three bases: (1) on the complaint alone; (2) on the complaint supplemented by undisputed facts evidenced in the record; and (3) on the complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.  Barrera-Montenegro v. United States, 74 F.3d 657, 659 (5th Cir. 1996).  If the court elects to follow the third avenue, it is authorized to resolve factual disputes and to devise a procedure for making a determination on the jurisdictional issue.  Moran v. Kingdom of Saudi Arabia, 27 F.3d 169,172 (5th Cir. 1996).  If the court bases its decision on its resolution of disputed facts, it must give the plaintiff an opportunity for discovery and a hearing that is appropriate to the nature of the motion to dismiss.  McAllister v. FDIC, 87 F.3d 762, 766 (5th Cir. 1996).  The approach it devises to consider evidence beyond the complaint may include review of affidavits, allowing further discovery, hearing oral testimony, and conducting an evidentiary hearing limited to the question of jurisdiction.  Moran, 27 F.3d at 172; Coury, 85 F.3d 248.


In reviewing the sufficiency of a complaint in response to a motion to dismiss for failure to state a claim under Fed. R. Civ. P. 12(b) (6), before any evidence has been submitted, the district court’s task is limited.  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).  The issue is not whether a plaintiff will ultimately prevail but whether the claimant is entitled to offer evidence to support its claims.  Id.  The district court should consider all allegations in favor of the plaintiff and accept as true all well-pleaded facts in the complaint.  Lawal v. British Airways, PLC, 812 F. Supp. 713, 716 (S.D. Tex. 1992).  Dismissal is not appropriate “unless it appears beyond a doubt that the plaintiff can prove no set of facts in support of [his] claim which would entitle him to relief.  Conley v. Gibson, 355 U.S. 41, 45-46 (1957).  Nevertheless, conclusory allegations or legal conclusions masquerading as factual conclusions do not defeat a motion to dismiss.  Fernandez-Montes v. Allied Pilot Assoc., 987 F.2d 278,284 (5th Cir. 1993).  A plaintiff must plead specific facts, and not merely conclusory allegations to withstand a motion to dismiss.  Guidry v. Bank of LaPlace, 954 F.2d 278, 281 (5th Cir. 1992) (“ ‘ Conclusory allegations and unwarranted deductions of fact are not admitted as true’ by a motion to dismiss.”) (quoting Associated Builders, Inc. v. Alabama Power Co., 505 F.2d 97, 100 (5th Cir. 1974)).

II DEFENDANT’S MOTION TO DISMISS


Defendant notes that executive orders imposing economic sanctions on Iran were issued by Presidents Carter, Reagan and Clinton pursuant to the International Emergency Economic Powers Act, 91 Stat. 1626, 50 U.S.C. 1701-06 (“IEEPA”).  See, e.g., United States v. Ehsan, 163 F.3d 855 (4th Cir. 1998) (discussing Executive Order Nos. 12957 and 12959, both issued in 1995, and No.13059, in 1997); Dames & Moore v. Regan, 453 U.S. 654 (1981) (discussing Executive Orders issued by Presidents Carter and Regan).  As the court explained in Beacon Products Corp. v. Reagan, 633 F. Supp. 1191, 1193 (D. Mass. 1986), aff’d 814 F.2d 1 (1st Cir. 1987),

The [IEEPA]……. Grants the President certain powers to deal with “any unusual and extraordinary threat which has its source in whole or substantial part outside the United States to the national security, foreign policy, or economy of the United States.”  50 U.S.C. 1701(a).  Among these powers is the power to prevent the “importation or exportation of ….. any property in which any foreign country or a national thereof has any interest; by any person, or with respect to any property, subject to the jurisdiction of the United States.”  50 U.S.C. 1702(a) (1).  The President’s IEEPA powers may be exercised only when a state of national emergency has been declared.  50 U.S.C. 1701(b),

Defendant moves to dismiss on several grounds.  First, as President of the United States, he is absolutely immune from damages liability arising out of his official acts.  Forrester v. White, 484 U.S. 219, 225 (1988).

Second, while Soudavar argues that no emergency exists to justify imposition of the sanctions, that issue is a nonjusticiable political question.  Beacon Products, 633 F. Supp. At 1193-94 (holding that the question whether Nicaragua posed a sufficient threat to trigger the President’s IEEPA powers was a nonjusticiable issue inter alia because the matter was not susceptible to judicially manageable standards and would require the court to makes its own judgments about national security and foreign policy.).  “The political question doctrine operates as a prudential limitation on the courts’ review of other branches of government; it is primarily a function of the separation of power.’”  Id. At 1194, quoting Baker v. Carr, 369 U.S. 186, 210 (1961).

Further more, Defendant contends, Soudavar lacks standing
 to challenge the lawful authority of the Executive Orders of the sanctions imposed by them.  Pederson v. Louisiana State University, 213 F.3d 858, 869 (5th Cir. 2000) (plaintiff must demonstrate that he has standing by establishing that he has suffered injury in fact, i.e., concrete and actual or imminent harm, that defendant’s alleged conduct caused his injury, and that the relief he requests will redress his injury).  “’ A question of standing raises the issue of whether the plaintiff is entitled to have the court decide the merits of the dispute or of particular issues.  Standing is a jurisdictional requirement that focuses on the party seeking to get his complaint before a federal court and not on the issues he wishes to have adjudicated.’”  Id., quoting Cook v. Reno, 74 F.3d 97, 98-99 (5th Cir, 1996).  Defendant contends that Soudavar has not shown economic injury in fact nor a substantial likelihood that lifting the sanctions against Iran world redress the injury he claims by creating a business opportunity for him as opposed to his competitors.  Dellum v. U.S. Nuclear Regulatory Commision, 863 F.2d 968, 972-73 (D.C.  Cir, 1988) (“A favorable change in economic incentives alone, without an additional showing that the change will be likely to redress the alleged injury, is not sufficient to establish the required causal nexus” for standing”) (citing Allen v. Wright, 468 U.S. 737, 758 (1983)).  Moreover, courts have consistently dismissed causes raising only generalized grievances where harm is shared in substantially equal measure by all or a large class of citizens, another prudential principle.  Pederson, 213 F.3d at 869.  Thus Defendant maintains that Soudavar lacks standing to bring this suit.

Soudavar’s complaint asserts that this Court has diversity jurisdiciton under 28 U.S.C. 1332 (a) and Article X of the Treaty.  Defendant insists that diversity jurisdiction is not appropriate here.  Article X foes not confer a jurisdictional base for a suit by a citizen of a foreign state against the President of the United States.  Soudavar v. Islamic Republic of Iran, 186 F.3d 671, 674-75 (5th Cir. 1999) (The Treaty’s limited waiver of immunity extends only to enterprises of the country and does not waive sovereign immunity of the state), cert. denied, 528 U.S. 1157 (2000); National Iranian Oil Co. v. Ashland Oil Co., 716 F. Supp. 268, 274-75 (S.D. Miss. 1989), aff’d and remanded, 817 F.2d 326 (5th Cir. 1987).

To the extent that Soudavar may be pursuing a tort claim against the United States, Defendant observes that Plaintiff has failed to exhaust administrative remedies, a jurisdictional prerequistite, under the Federal Tort Claims Act, 28 U.S.C. 2675.  McNeil v. United States, 508 U.S. 106, 107 (1993); Ross v. Runyon, 858 F. Supp. 630, 636 (S.D. Tex. 1994); MacMillan v. United States, 46 F.3d 377,380 n.3 (5th Cir. 1995).  Failure to exhaust such remedies before failing a suit under the statute deprives a court of subject matter jurisdiction over the suit.  Ross, 858 F. Supp. At 636; Reynolds v. United States, 748 F.2d 291, 292 (5th Cir. 1984); Taylor v. Administrator of SBA, 722 F.2d 105, 110 (5th Cir. 1983).  Soudavar bears the burden of proving that he complied with this jurisdictional prerequisite, but has failed to meet that burden.  In re Agent Orange Prod. Liability Litig., 818 F.2d 210, 214 (2d Cir. 1987), cert. denied, 484 U.S. 1004 (1988).

For these reasons, Defendant asks the Court to dismiss this suit with prejudice.

Because the Court agrees with Defendant’s presentation of the law regarding Defendant’s sovereign immunity from liability for damages, Plaintiiff’s lack of standing to pursue his claim, and Plaintiff’s cause of action’s constituting a non-justiciable controversy under the political question doctrine, and because Plaintiff’s response misinterprets the law and makes meritless arguments, the Court does not summarize his pleading.

Accordingly, for the reasons stated, the Court ORDERS that Defendant’s motion to dismiss is GRANTED and that this action is DISMISSED with prejudice, pursuant to Fed. R. Civ. P. 12(b) (1) and (6).  This Defendant’s motion to stay is MOOT.

SIGNED at Houston, Texas, this 19th day of November, 2001.







MELINDA HARMON

UNITED STATES DISTRICT JUDGE   
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Excerpts From Petitioner’s 

original complaint

(excerpts Original Complaint, pp.1-2)

Introduction

As a tool of foreign policy, sanctions have a long history of application, a history that reveals a certain effectiveness at the threatening stage, but utter failure upon implementation. Two centuries ago, Napoleon miserably failed to economically isolate the British Isles through its Continental Blockade, and in modern days, as the attached study demonstrates (appendix 1), US sanctions have been most ineffective. The obvious reasons are as follows:

1. Sanctions usually play into the hands of the government that they are meant to weaken, as they create a state of emergency that allows it to impose draconian measures on its subjects and increase control.

2. The flow of goods never stops as other suppliers step in, selling the same goods at a higher price. But instead of the free market, the government controls the flow of goods and uses it as a mean to enrich its own supporters.

3. Meanwhile, helped by government propaganda, the population takes the sanctions as a national affront and usually closes ranks behind leaders that it would otherwise not support.

4. As a result, corruption increases in the target country, but through a "reverse osmosis effect," sanctions sometimes affect the country that imposes them as well. Indeed, as the stakes are high, intermediaries make lucrative offers to whoever is willing to find a way to circumvent sanctions. People are not all born saints and eventually give in to temptation.

5. As it usually turns out, the real victims of the sanctions are the population of the target country as well as the US companies who have lost business and see their foreign competitors grab their markets with increased profits.
 

6. In the meantime, Sadam Hussein remains uncontested amongst his people but Iraqi children suffer malnutrition.

7. Finally, one should note that as late as 1977, under pressure from the American Israel Public Affairs Committee ("AIPAC") lobby and in reaction to the Arab boycott of Israel, Congress opposed secondary sanctions as extraterritorial measures that impermissibly impinge on the sovereignty of other nations.
 And yet, 20 years later, under intense lobbying from the same AIPAC, sanctions were expanded to the extent of even providing punishment for overseas companies who did business with Iran. To be supportive of a close ally such as Israel is one thing, but to compromise one's principle and let one's foreign policy be dictated by it is another matter. The US will ultimately be perceived as an unprincipled power unsuitable to be followed in its whimsical decisions. And it is precisely for this reason that the G7 group of nations refused to acquiesce to US' pressure on this issue.

In sharp contrast to sanctions, the open door policy towards China has allowed the expansion of the Chinese private sector at the expense of the government sector and has created an economic boom that has drastically moved China towards greater democracy and rule of law. Two key factors of the Chinese success story argue for the implementation of the same strategy towards Iran. The first is the long tradition of trade and entrepreneurship in China and the second the strong Chinese Diaspora that facilitated contact and communication between mainland and overseas market, especially the United States. The same conditions exist for the Iranian economy in which a strong merchant class has survived throughout the vicissitudes of history and can now be complemented by an active Iranian Diaspora who can facilitate communications with the mother country and help to orient industry and exports towards foreign markets.

This lawsuit is thus filed in full recognition of the benefits - to both Iranians and Americans - that a lifting of sanctions might generate.

(Original Complaint, pp.5-6)
recap of the trade sanction history against iran

1- In consideration of the "hostage crisis", President Carter declared a "national emergency" to deal with problems of Iran (Exec. Ord. No. 12170, Nov. 14, 1979, 44 F.R. 65729). Said "national emergency" has been extended to present times, through annual notices by every subsequent President. 

2- President Carter first imposed sanctions in April 1980 (Exec. Ords. nos. 12205 and 12211, Apr. 17, 1980, 45 F.R. 26685). The trade sanctions therein covered both export to Iran (Section 1-101) and import from Iran (Section 1-102). They were lifted on Jan. 19, 1981 (Exec. Ord. no. 12282) subsequent to the Algiers accord. 

3- The trade sanctions were reinstated by President Reagan in 1987 (Exec. Ord. No.12613), oddly, in reaction to the Iran-Contra fiasco which revealed armed transactions with Iran in order to illegally finance a Nicaraguan insurgency by the US government. More oddly, the sanctions exempted the import of Iranian oil and refined products on which depended the Iranian government's revenue.

4- President Clinton modified the previous order once in 1995 and once more on Aug. 19, 1997 through Exec. Ord. No. 13059, Sec. 7, 62 F.R. 44533, section 1 of which reiterated with minor changes the importation ban:

Section 1. Except to the extent provided in section 3 of this order or in regulations, orders, directives, or licenses issued pursuant to this order, and notwithstanding any contract entered into or any license or permit granted prior to the effective date of this order, the importation into the United States of any goods or services of Iranian origin or owned or controlled by the Government of Iran, other than information or informational materials within the meaning of section 203(b)(3) of IEEPA (50 U.S.C. 1702(b)(3)), is hereby prohibited.

 Appendix D   

Excerpts from 

Berkovitz v. Islamic Republic of Iran

Berkovitz v. Islamic Republic of Iran
…

[6] The heirs apparently claim the Treaty of Amity constitutes an express waiver of Iranian sovereign immunity for all harms flowing from wrongs against foreign nationals engaged in commercial activity in Iran.  If such an express waiver under section 1605(a)(1) existed by operation of the treaty, jurisdiction would be established under section 1330(a) because Iran would "not [be] entitled to immunity under sections 1605‑1607," and, in addition, because a "foreign state is not entitled to immunity ... under any applicable international agreement."  28 U.S.C. § 1330(a).  The Treaty of Amity, however, will not trigger these provisions.

 The Treaty of Amity allows United States nationals to enter Iran "for the purpose of carrying on trade [between Iran and the United States] ... and engaging in related commercial activities."  Treaty of Amity, supra, art. II, § 1.  It requires Iran to give the "most constant protection and security" to Americans in Iran, id. at art. II, § 4, and to accord them "fair and equitable treatment," id. at art. IV, § 1.  In recent years, the spirit of the agreement expressed in these articles has been decimated by revolutionary politics.  The treaty's only express provision for waiver of sovereign immunity, however, remains in article XI, paragraph 4:  "No enterprise of [Iran] ... including corporations, associations, and government agencies and instrumentalities ... shall, if it engages in commercial, industrial, shipping or other business activities within [the United States] ... claim or enjoy ... immunity [in the United States] ... from ... suit...."

 This limited waiver of sovereign immunity extends only to enterprises of Iran, not Iran itself.  See Security Pacific National Bank v. The Government and State of Iran, 513 F.Supp. 864, 880 n. 23 (C.D.Cal.1981);  cf. Gibbons v. Republic of Ireland, 532 F.Supp. 668, 672 (D.D.C.1982) (virtually identical treaty provision)  ("This provision clearly waives the immunity of 'enterprises' of the Republic of Ireland owned by the state but is silent as to the sovereign itself.").  Furthermore, this limited waiver extends only to enterprises "doing business" in the United States. See Harris Corp. v. National Iranian Radio and Television, 691 F.2d 1344, 1350 (11th Cir.1982); see also Gibbons v. Udaras na Gaeltachta, 549 F.Supp. 1094, 1107‑08 n. 4 (S.D.N.Y.1982) (virtually identical treaty provision).  The heirs have not alleged liability on the part of any Iranian enterprise doing business in the United States.  The Treaty of Amity therefore has no application to jurisdiction over their wrongful death action.

 We conclude that neither the FSIA nor the Treaty of Amity provides an exception to sovereign immunity that will sustain jurisdiction in this case under 28 U.S.C. § 1330. Because we hold the district court lacked jurisdiction, we do not reach the question whether the Algerian Declaration also precludes the heirs' suit;” 
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LETTER TO SECRETARY POWELL

April 21, 2001

His Excellency Secretary Collin Powell

U.S. Department of State
Washington, D.C. 20520

Ref: 
Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, ratified June, 16, 1957

Dear Mr. Secretary, 

I write to you in reference to two lawsuits that I as an Iranian, have instigated against the United States: one against the FAA for designating Iranians as a "suspect class" and the other, against the President for issuing an Executive Order imposing trade sanctions on Iran (both are posted to my website www.soudavar.com). 

Ultimately, both lawsuits address the same important question: whether the United States is a trustworthy signatory of an international treaty? For, despite much political ill-will between the governments of Iran and the United States, the fact is that the Treaty of Amity TA \s "Treaty of Amity"  that was ratified in 1957 is still very much valid and as such, and according to the US Constitution, the Supreme Law of the Land. Therefore, any policy that treats Iranians as anything but "friends" is illegal. Lawyerly rhetoric notwithstanding, common sense dictates that one cannot not designate the same people as both friend and foe.  

Countries that have similar treaties of friendship with the USA have a stake in the outcome of these lawsuits and therefore their embassies have been notified accordingly (see attached). In today's world, the "word" of the US should constitute a trustworthy commitment. Your illustrious predecessors such as Gen. George C. Marshall, were very much concerned about the honor and the "word" of the USA, and one only hopes that you, as a military man who values honor and commitment, would feel the same about the importance of a treaty signed by the US. 

The American system of government is based on checks and balances. It has served it well for internal policies, but when it comes to foreign policy, checks and balances practically do not exist. Foreigners do not have congressmen to write to, nor can they vote an elected official out of office. The only avenue left for them is the judicial way, and that should be viewed as a positive alternative. Indeed, paradoxically as it may seem, the United States looses in victory but wins in defeat, for the former would portray the US as a bully who twists the treaties to its liking, and the latter would stand as a victory for the principles that have forged the USA into the great nation that it has become. If the courts uphold the Treaty of Amity and censure US policies, the goodwill and the respect that it will attract from the people of my country, as well as many others, outweighs by far the benefits attributed to the ineffective trade sanctions and senseless FAA policies.

Finally, I wish to emphasize that if the treaty is upheld in full it can cut both ways: against illegal policies of the US government and as well as those of Iran. It is precisely because of such belief that I have instituted two lawsuits against the abusive practices of the government of my own country based on the Treaty of Amity.

Respectfully yours

Abolala Soudavar
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List of friendship treaties
List of USA friendship treaties 

· United States of America and Federal Republic Of Germany: Treaty of Friendship, Commerce and Navigation. Signed in Washington, 29 October 1954

· United States of America and Luxembourg: Treaty of Friendship, Establishment and Navigation. Signed at Luxembourg, 23 February 1962.

· Spain and United States of America: Treaty of friendship and cooperation. Signed at Madrid on 24 January 1976

· UNITED STATES OF AMERICA AND TOGO: Treaty of Amity and Economic Relations. Signed at Lome on 8 February 1966

· THAILAND AND UNITED STATES OF AMERICA: Treaty of amity and economic relations. Signed at Bangkok, on 29 May 1966.

· UNITED STATES OF AMERICA AND MUSCAT AND OMAN: Treaty of Amity, Economic Relations and Consular Rights. Signed at Salalah, on 20 December 1958

· UNITED STATES OF AMERICA AND ETHIOPIA: Treaty of Amity and Economic Relations. Signed at Addis Ababa, on 7 September 1951

· BELGIUM AND UNITED STATES OF AMERICA: Treaty of Friendship, Establishment and Navigation. Signed at Brussels, on 21 February 1961

· UNITED STATES OF AMERICA AND DENMARK: Treaty of Friendship, Commerce and Navigation. Signed at Copenhagen, on 1 October 1951

· UNITED STATES OF AMERICA AND PAKISTAN: Treaty of Friendship and Commerce. Signed at Washington, on 12 November 1959

· NETHERLANDS AND UNITED STATES OF AMERICA: Treaty of Friendship, Commerce and Navigation. Signed at The Hague, on 27 March 1956

· UNITED STATES OF AMERICA AND KOREA: Treaty of Friendship, Commerce and Navigation. Signed at Seoul, on 28 November 1956

· UNITED STATES OF AMERICA AND FINLAND: Protocol modifying the Treaty of Friendship, Commerce and Consular Rights of 13 February1934. Signed at Washington, on 4 December 1952

· UNITED STATES OF AMERICA AND JAPAN: Treaty of Friendship, Commerce and Navigation. Signed at Tokyo, on 2 April 1953.

· UNITED STATES OF AMERICA AND IRELAND: Treaty of Friendship, Commerce and Navigation.  Signed at Dublin, on 21 January 1950

· GREECE AND UNITED STATES OF AMERICA: Treaty of Friendship, Commerce and Navigation. Signed at Athens, on 3 August 1951.
· UNITED STATES OF AMERICA AND ITALY: Treaty of friendship, commerce and navigation. Signed at Rome, on 2 February 1948

· UNITED STATES OF AMERICA AND NORWAY: Exchange of Notes constituting an agreement relating to the waiver by the Norwegian Government of most-favoured-nation provisions of the Treaty of Friendship, Commerce and Consular Rights between the United States of America and Norway, signed June 1928, with respect to advantages accorded by the United States of America to the Philippines.Washington, 4 May and 8 July 1946 Came into force on 8 July 1946

� The claim for monetary damages was dropped at the Appeal level as noted by the Circuit Court (Appendix A, p.2)


� To set the tone, its decision starts with an incorrect statement: “Soudavar argues that President Bush unjustly issued argued executive orders imposing trade sanctions against Iran.” As the detailed list of executive orders showed (Appendix C, 4-5), none where signed by President Bush and that is precisely why, when the 5Th Circuit changed the style of the case from the one used at the District Court level to the one including the name “George W. Bush,” we objected and requested removal of it for fear of confusion (that motion was of course denied). Said mistake does not affect the core of the 5th Circuit decision, but it is indicative of the general shallowness of its decision.


� In a highly irregular move, the Circuit Court decided to translate on its own the name of Sazman-e Gostaresh va Nowsazi-ye Sanaye Iran as “Department of Expansion and New Development of Iran” whereas the official translation of that enterprise's name into English has always been “Industrial Development and Renovation Organization” or “IDRO”, a fully independent agency of the Iranian government structured as a commercial corporation. 


� For the relevant parts of that opinion see Appendix C.


� Article XI. 4 of the Treaty of Amity� TA \s "Treaty of Amity" �: "No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or business activity within the territory of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from taxation, suit, execution of judgment or other liability to which privately owned and controlled enterprises are subject therein;"


� see http://www.icj-cij.org/icjwww/idocket/iop/iopframe.htm


� International Court of Justice, General List no. 90, Case Concerning Oil Platforms, Islamic Republic Of Iran V. United States Of America, Counter-Claim Order.


� "In such a case the executive action "would be supported by the strongest of presumptions and the widest latitude of judicial interpretation, and the burden of persuasion would rest heavily upon any who might attack it." Id., at 637. When the President acts in the absence of congressional authorization he may enter "a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain." Ibid. In such a case the analysis becomes more complicated, and the validity of the President's action, at least so far as separation-of-powers principles are concerned, hinges on a consideration of all the circumstances which might shed light on the views of the Legislative Branch toward such action, including "congressional inertia, indifference or quiescence." Ibid. Finally, when the President acts in contravention of the will of Congress, "his power is at its lowest ebb," and the Court can sustain his actions "only by disabling the Congress from acting upon the subject." Dames & Moore v. Regan� TA \s "Dames & Moore v. Regan" �.


� Judicial Issues, Speech 167783 of 12/11/2001, C-Span Archives.


( Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be published and is not precedent except under the limited circumstances set forth in 5TH CIR. R. 47.5.4.


� 	This Court notes that standing is a jurisdictional matter that must be found before the merits of a case can be addressed by a court.  Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 93-102 (1998); Cox v. City of Dallas, Tex., 256 F.3d 281, 303 (5th Cir. 2001).  For each claim, a plaintiff must demonstrate that he satisfies the three constitutional requirements for standing:  (1) injury in fact; (2) causation ; and (3) redressibility.  Bennett v. Spear, 520 U.S. 154, 167 (1997); Lujan v. Defenders of Wildlife, 504 U.S. 555,560-61 (1992); Cox, 256 F.3d at 304.  An “injury in fact” occurs when there is “an invasion of a legally protected interest which is (a) concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical.”  Lujan, 504 U.S. at 560.  A plaintiff demonstrates causation by showing that the injury is “ ‘fairly….trace[able] to the challenged action of the defendant, and not….th[e] result [of] the independent action of some third party not before the court.’”  Cox, 256 F.3d at 304, quoting Simon v. Easter Ky. Welfare Rights Org., 426 U.S. 26, 41-42 (1976).  To demonstrate redressibility, the plaintiff must show that it is “likely, as opposed to merely speculative that the injury will be redressed by a favorable decision.”  Id.


� A point in case is the 600 million dollars plus deal that Conoco signed with Iran (March of 1985) to develop an offshore field which had to be cancelled as a result of new sanctions imposed by Washington while the French oil concern, Total, picked up the contract at a higher price; see H. Alikhani, Sanctioning Iran, Anatomy of a Failed Policy, London, New York, 2000, p.289


� AIPAC had previously argued before the House that the Arab boycott constituted "a harassment and blackmailing of America, an interference with their normal business activities .. that the boycott activities were contrary to the principles of free trade that the United States has espoused for many years… and the Arab interference in the business relations of American firms with other countries is in effect an interference with the sovereignty of the United States", Idem, p. 312.


� Interestingly, back in the 13th century, it was Persian merchants who reoriented the production of the Chinese kilns - which had suffered from a crumbling market due to the Mongol invasions - towards the Persian Lands. Their initiative led to the creation of the now famous Chinese blue-and-white porcelain, in a marriage of Cobalt blue from Iran with the traditional Chinese white porcelain; see A. Soudavar, "A Chinese Dish from the Lost Endowment of the Princess Soltânum," in Papers in Honor of Iraj Afshar, ed. K. Eslami, Darwin Press, Princeton (1998), or http://www.soudavar.com/page3.html.


� 
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