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1 - Whether for "direct effect" considerations in the context of the FSIA, 28 U.S.C. §1605 (a) (2), taxability in the US (as per IRS standards) offers a simple yet effective criteria, since commercial activities have inevitably tax consequences?

2 – Whether actions taken in the name of non-existing laws, by officials of a sovereign state, should be considered as fraudulent and outside the domain of sovereignty (as governed by the constitution and the very set of laws that define that sovereign state)?

2 - Whether the still valid Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, of June, 16, 1957 (8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93), by virtue of its reciprocity clauses and the logic imbedded in them, confers jurisdiction in a US court to an Iranian residing in the United States, for losses resulting from the sale of property, supposedly sold on his behalf?
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In The

Supreme Court of the United States 

October Term, 2003

_________________

Petition for writ of certiorari
_________________

I .  Preliminary Remark

Eleven years after the landmark decision Republic of Argentina v. Weltover, 504 U.S. 607; 112 S.Ct. 2160 (1992) TA \l "Republic of Argentina v. Weltover, 504 U.S. 607; 112 S.Ct. 2160 (1992)" \s "Republic of Argentina v. Weltover, 504 U.S. 607 (1992)" \s "Weltover" \c 1  (“Weltover”) the concepts of commerciality and “direct effect” are ill understood, and the number of contradictory decisions is on the rise. Amazingly, a simple criteria, that of taxability in the US, has never been applied. If applied, it can put an end to the divergence of “direct effect” interpretations by different Courts.

Similarly, fourteen years after Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428. 109 S. Ct. 683, 692, 102 L. Ed 2d 818 (1989) TA \l "Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428. (1989)" \s "Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428. (1989)" \s "Amerada Hess" \c 1  (“Amerada Hess”), the superficial reading of Chief Justice Rehnquist’s treatment of the Liberian Treaty of Friendship has led to an unwarranted negation of treaty considerations for the Foreign Sovereign Immunity Act. 

This case offers the Court an opportunity to clarify the issues.

II .  Opinions Below

The opinion of the Court of Appeals is not reported but produced in Appendix A. The District Court’s Order of dismissal and its Memorandum are both unreported and therefore produced in Appendixes B and C respectively.

III .  Jurisdiction

A. The decision of the Court of Appeals was filed on June 10, 2003. 

B. A Petition for Rehearing en Banc was filed on July 1st, 2003. It was denied on Aug. 7, 2003.

The jurisdiction of this Court is conferred by 28 U.S.C. §1254 (1) TA \l "28 U.S.C. §1254 (1)" \s "28 U.S.C. §1254 (1)" \c 2 .

IV .  Statutory Provisions

The Foreign Sovereign Immunities Act (“FSIA”) §1604, §1605.  TA \s "FSIA" 

 TA \s "FSIA" 
Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 3  (“Treaty of Amity”)
V .  Statement of the case

A . Introduction

In the aftermath of the 1979 Islamic Revolution of Iran, even though a new constitution was promulgated to lay the foundations of the Islamic Republic of Iran, and an official government was selected and/or elected to govern the country accordingly, certain individuals and revolutionary splinter groups preferred to exert their power outside the realm of government, mainly for lucrative purposes. Through Mafia-like operations, they control contraband and the traffic of many illegally imported goods, and engage in extortion. Thugs and intimidating tactics are used to silence victims as well as government officials, but most importantly, the income derived from their operations also nourish the financial interests of many of the high placed officials of the Islamic Republic of Iran. 

One of their most lucrative operations has been the taking of property, especially those of Iranians residing outside the country who have limited means to combat their fraudulent tactics. In collusion with a few judges who operate outside the regular judiciary system, and under the umbrella of revolutionary courts, seemingly lawful orders are issued and properties are taken which are then either sold or returned against ransom. The instant case arises out of one such operation. It has the color of law but is purely for profit and commercial in nature.

B . Facts and sequence of events

The following facts were presented to the District Court through an affidavit and remain uncontroverted: 

1. On Nov. 15, 1993, the 6th section of the Revolutionary Islamic Court of Tehran rendered an initial judgment on certain properties and shares of public companies owned by Soudavars family members.

2. Said judgment accused Soudavar family members (some alive, some longtime dead and some never existing) to have abandoned their properties and fled to the Land of Infidels (read US),

3. and since the management of thus abandoned properties was difficult, as per the  “Order” of the Supreme Leader, they should be appraised and, for resale purposes on behalf of the Soudavars, their title should be transferred to the Bonyad subject to the payment of the Fifth (khoms) of the appraised value to a special account no. 3466 of the Melli Bank - South Palestine street branch.

4. The judgment had to be verified and approved by the chief Revolutionary judge Nayyeri who in his haste to pass on said properties to his allies, approved all stated facts and allegations as “correct” even though the stated facts were incorrect and most of the enumerated properties were under the control of Plaintiff’s mother and remained so for a long period afterward.

5. Nayyeri's notations justify the sale as being conducted out of necessity and on behalf of the owners, that the proceeds (or what shall remain of it after deducting management fees and a Fifth) are to be kept in a temporary account and to be returned to owners upon their return subject to a new ruling from the Revolutionary Court.

6. In letters addressed to Nayyeri, President Rafsanjani and, subsequently, to President Khatami, and to two consecutive Speakers of the Iranian parliament, Plaintiff requested a copy of the so-called Order of the Supreme Leader Khamenei that nobody had seen. None could produce a copy of the Order which supposedly provided the legal basis for the Bonyad transactions. 

7. The letters however, froze further action by the Nayyeri-Bonyad mafia until 1998 when the properties were finally “sold” and their titles transferred.

VI .  Reasons for granting the writ

A . Commerciality in FSIA TA \s "FSIA" 
In dismissing our case the District Court had adopted the easy way out by labeling the Bonyad transactions as an “expropriation of property by a foreign state within its territory” and “a quintessentially government act.”

Upon our insistence that the “nature” of a transaction is controlling and not its “purpose” (Weltover TA \s "Weltover"  at 614, 2166), and that in this case, even the stated purpose was “for resale” on our behalf,
 the DC Circuit conceded that at least two of the Defendants may have conducted commercial activities. This observation was however rendered mute by the DC Circuit denying “direct effect.” 

B . Direct effect in FSIA TA \s "FSIA" 
The DC Circuit argued that :

Although appellant was a legal resident of the United States at the time of this transaction, a mere financial loss by a resident of the United States does not constitute a “direct effect” in the United States. Compare Zedan v. Kingdom of Saudi Arabia, 849 F.2d 1511 (D.C.Cir. 1988) TA \l "Zedan v. Kingdom of Saudi Arabia, 849 F.2d 1511 (D.C.Cir. 1988)" \s "Zedan v. Kingdom of Saudi Arabia, 849 F.2d 1511 (D.C.Cir. 1988)" \s "Zedan" \c 1  …(plaintiff’s presence in the United States after Saudi Arabia allegedly breached his employment contract was not a “direct effect” in the United Sates because the plaintiff’s presence in the United States was merely fortuitous, and the contract did not require that the money be forwarded to a specific address in the United States) with Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 438 (C.A.D.C. 1990) (finding a “direct effect” where there was a constant flow of capital, management personnel, engineering data, machinery, equipment, materials and packaging between the United States and Iran).

To begin with, the comparison of our case with Zedan TA \s "Zedan"  shows the DC Circuit’s lack of understanding as to why Zedan survived the Supreme Court’s Weltover TA \s "Weltover"  decision. For it emphasizes the designation of the US as a contractual place of payment and, presumably, characterizes our twenty-year residence here as “fortuitous,” rather than concentrating on the more relevant arguments of Zedan (at 386): that “something legally significant” had to happen in the USA, and “without an intervening element.” 

The reason that Zedan TA \s "Zedan"  did not have a direct effect in the US is that the breach of contract in Saudi Arabia created a financial loss that did not have a tax impact (because it was an unrealized-gain). There is no more “legally significant” effect than tax implications, and had the breach resulted in the taxable loss or income for Mr. Zedan (who was a US citizen), his presence in Saudi Arabia or elsewhere were of no consequences: he had to declare his revenue on a worldwide income. Therefore, suppose Saudi Arabia, rather than breaching a contract in its own territory, had confiscated an equipment or a car of Zedan there, this would have resulted—according to the tax code and by IRS standards—as a capital loss, i.e. a “legally significant” effect in the US. Same is true for a US resident: if a capital loss occurs, its impact is directly felt in the US without any intervening element.

Another superfluous condition here is the place of payment. In Weltover TA \s "Weltover" , all the parties were foreign entities with no a priori US tax obligations. The breach of agreement had also occurred elsewhere, in Argentina. The 2nd Circuit’s decision, Weltover v. Republic of Argentina 941 F.2d 145 (2nd Cir. 1991) TA \l "Weltover v. Republic of Argentina 941 F.2d 145 (2nd Cir. 1991)" \s "Weltover v. Republic of Argentina 941 F.2d 145 (2nd Cir. 1991)" \c 1  (on which the Supreme Court’s Weltover decision was based) clearly stated that:

"We believe, however, that a bright‑line rule limiting the situs of an effect to the foreign plaintiff's domicile, place of incorporation, or principal place of business is too facile an interpretation of the FSIA TA \s "FSIA" . Were it so limited, it would be the rare instance in which any foreign plaintiff could be said to suffer a direct effect in the United States," (emphasis added) Weltover v. Republic of Argentina  at 152.  

In other words, if the parties had been domiciled in the US, the direct effect of the breach was a foregone conclusion for the 2nd Circuit. But since they were not, nexus had to be established by other means. The designation of New York as a possible place of payment and the placing of the Bonods in a US bank provided the nexus. 

Moreover, in the same way that Weltover TA \s "Weltover"  did away with the “foreseeable” and “substantial” requirements for “direct effect” considerations, it rendered the “fortuitous” choice of travel or residence argument ineffective. For, the Weltover parties, had a choice of four cities for placing their Bonods. They chose New York, after Argentina defaulted, and placed their Bonods there. By Zedan TA \s "Zedan" ’s standards, it was a “fortuitous” choice; but nevertheless, the Supreme Court found it as satisfying the direct effect condition.

Furthermore, in Callejo v. Bancome TA \l "Callejo v. Bancomer S.A. 764 F2d (5th Cir. 1985)" \s "Callejo v. Bancomer)" \c 1  S.A. 764 F2d at 1110 1112, which was cited in Foremost TA \s "Foremost"  (at 451), the non-payment, in Mexico by a Mexican bank, of the principal and interest of an obligation to US residents was considered as having a direct effect.

As for the DC Circuit’s citation pertaining to Foremost, it is clear that it overlooks the fact that the string of interactions between Iran and the US was meant to provide a basis for the “foreseeable” and “substantial” conditions that this Court was considering at that time. Since Iran did not officially confiscate Foremost’s shares, and the expropriation was a gradual process and de facto rather than de jure, the string of events was necessary to construe direct effect for a situation which had no finality to it, and the breach of agreement had to be established by considering multiple aspects of the relationship between the two protagonists. Same is not true here, because the transfer of titles had a finality to it, with an immediate direct effect in the US as capital loss for a US taxpayer.

C . The unaddressed fraud issue

Although the Bonyad transactions were supposedly sanctioned by a Revolutionary Court and under the color of law, they had no legal basis because the very “Order” of the Supreme Leader that they invoked was non-existent. Our facts clearly show a prima facie evidence for the non-existence of this supposed legal base. Once we present a reasonable case for an exception to the FSIA TA \s "FSIA"  the burden shifts onto defendants to disprove it: 

"The party seeking immunity bears the initial burden of establishing a prima facie showing that it qualifies as a foreign state under the FSIA TA \s "FSIA" . Phaneuf v. Republic of Indonesia, 106 F.3d 302, 305 (9th Cir.1997) TA \l "Phaneuf v. Republic of Indonesia, 106 F.3d 302 (9th Cir.1997)" \s "Phaneuf v. Republic of Indonesia, 106 F.3d 302 (9th Cir.1997)" \c 1 ; Gates v. Victor Fine Foods, 54 F.3d 1457, 1463 (9th Cir.), cert. denied, 516 U.S. 869, 116 S.Ct. 187, 133 L.Ed.2d 124 (1995) (citing Joseph v. Office of Consulate General of Nigeria, 830 F.2d 1018, 1021 (9th Cir.1987) TA \l "Joseph v. Office of Consulate General of Nigeria, 830 F.2d 1018, 1021 (9th Cir.1987)" \s "Joseph v. Office of Consulate General of Nigeria, 830 F.2d 1018 (9th Cir.1987)" \c 1 , cert. denied, 485 U.S. 905, 108 S.Ct. 1077, 99 L.Ed.2d 236 (1988)).   Once the prima facie case is established, the burden shifts to the plaintiff to offer evidence that an exception to the FSIA applies.  Phaneuf, 106 F.3d at 307.   If the plaintiff meets this burden, the burden shifts back to the party seeking immunity to demonstrate by a preponderance of the evidence that the exception does not apply, Id." (emphasis added)  Morgan Equipment Co. v. Novokrivorogsky State Ore Mining and Processing Enterprise, 57 F. Supp. 2d 863 (ND Calif. 1998) TA \l "Morgan Equipment Co. v. Novokrivorogsky State Ore Mining and Processing Enterprise, 57 F. Supp. 2d 863 (ND Calif. 1998)" \s "Morgan Equipment Co. v. Novokrivorogsky State Ore Mining and Processing Enterprise, 57 F. Supp. 2d 863 (ND Calif. 1998)" \c 1 , 868.

In the instant case, it was incumbent upon Defendants to show a modicum of legality in trying to negate our claims. The least they could have done was to provide the text of the so-called Order of the Supreme Leader allegedly dealing with properties of Iranians living in the “Land of Infidels,” and to explain why it is in the form of an authoritative religious order and/or how it provides a legal basis for their operations.
 They have provided none. If they had, they could argue that the transactions were legal in respect to Iranian law. Since they haven’t, the transactions can no longer be characterized as sovereign or act of state because "the acts of even a state official, taken in violation of a nation's fundamental law and wholly unratified by that nation's government" cannot be "properly be characterized as an act of state" Kadic v. Karadzic, 70 F3d 232 (2nd Cir. 1995) TA \l "Kadic v. Karadzic, 70 F3d 232 (2nd Cir. 1995)" \s "Kadic v. Karadzic, 70 F3d 232 (2nd Cir. 1995)" \c 1  at 249. 

We have provided prima facie evidence that this commercial transaction was based on fraud and, as previously argued, fraud takes the transaction from the realm of government into the sphere of private citizens. If an agency or organ of the government cannot justify its actions in terms of its own laws, that action, by definition, is not sovereign. 

D . The Treaty of Amity

We had argued in our Original complaint—in a logic that is hard to refute—that Articles III and IV of the treaty confer,
 in tandem, the following rights to an Iranian in the USA:

1. If a US citizen has the right to sue Iran through the Treaty of Amity TA \s "Treaty of Amity"  or through any other vehicle, then nationals of Iran in the United States shall have equal rights and jurisdictional stature.

2. Since courts have confirmed the rights of US citizens to sue Iran for compensation of property taken by Iran, then as an Iranian in the US, Plaintiff must have the same jurisdictional rights.

The didactic right evoked in the first point above stems from Article III of the treaty which confers jurisdictional rights to Iranians in the US “in all degrees of jurisdiction” and “upon terms no less favorable than those applicable to nationals” of the United States “or of any third country.”
 

As for the second point above, American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980) TA \l "American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980)" \s "American International" \c 1  established the jurisdictional rights of American citizens to sue Iran in a U.S. court in order to obtain full compensation for properties taken by Iran.
 This was further reaffirmed in Kalamazoo Spice Extraction Co. v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984), at 426 TA \l "Kalamazoo Spice Extraction v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984)" \s "Kalamazoo" \c 1 :

"There is a striking similarity between the treaty in the present case and the one involved in American International. Both treaties contain similar provisions for compensation when property is expropriated by one of the nations that is a party to the treaty. Consequently, American International provides authoritative guidance to us on the use of the treaty exception, and illustrates the error of the district court's decision that the treaty in this case was too ambiguous to allow a court to exercise jurisdiction. Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875 (2d Cir. 1981) TA \l "Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875 (2d Cir. 1981)" \s "Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875 (2d Cir. 1981)" \c 1  provides an example of the utility of the "prompt, just and effective compensation" standard that is employed in many treaties" (emphasis added).

 One should not disregard the letter of the treaty—as Supreme Law of the Land—and the logic imbedded in it, in favor of an a priori thinking that the treaty was only meant to protect US interests in Iran. There is simply no restrictive statement to that effect.
 Should either of the High Contracting Parties feel that these are unforeseen or unwanted outcomes, they have the prerogative to terminate the treaty and limit their exposure.
 Debasing the sanctity of a bilateral treaty and watering down the meaning of its articles should not be a substitute for termination.

Unable to counter our arguments, the DC Circuit Court simply invoked Amerada Hess TA \s "Amerada Hess"  and remarked, without any justification, that the Treaty of Amity does not expressly conflict with the FSIA TA \s "FSIA" . In Amerada Hess, though, the Supreme Court had set a clear pattern to follow, in order to show why an international treaty did not expressly conflict with the FSIA. It first dealt with Maritime Conventions such as the Geneva Convention of the High Seas and the Pan American Maritime Neutrality Convention, and stated: 

“these conventions, however, only set forth substantive rules of conduct and state that compensation shall be paid for certain wrongs.FN10. They do not create private rights of action for foreign corporations to recover compensation from foreign states in the United States’’; Amerada Hess TA \s "Amerada Hess"  at 692.

Contrary to the maritime conventions, Article III of the Treaty of Amity TA \s "Treaty of Amity"  establishes private rights of action for nationals of Iran in U.S. courts. Therefore, said portion of Amerada Hess TA \s "Amerada Hess"  is inapplicable to the Treaty of Amity when Articles III and IV are considered in tandem.
The Supreme Court then dealt with the Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia TA \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" , separately and untangled from its remarks regarding maritime conventions. It rejected that treaty's relevance to issues of immunity waiver, not because it considered said treaty as mere rules of conduct (as for the maritime conventions) but because the rights conferred therein were subject to conformity to “local laws,” and the FSIA TA \s "FSIA"  was considered one such law; Amerada Hess TA \s "Amerada Hess" , at 693. Such language does not appear in the Treaty of Amity. The fact is that in Amerada Hess, Chief Justice Rehnquist had found a loophole that allowed a drop-back into the FSIA from the Liberian treaty, and that loophole does not exist in the treaty with Iran. If our arguments are to be properly rejected, another loophole must be found.

Plaintiff prays for reversal of the DC Circuit Court decision.

Respectfully submitted on November 3rd, 2003:


---------------------------

Abolala Soudavar PRO SE

8403 Westglen

Houston, TX 77063

(713) 784-1400

(713) 784-1916 (Fax)
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IN THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT of Columbia

No. 02-7129

September Term, 2002

filed on June 10, 2003

ABOLALA SOUDAVAR,






Appellant,

v.

ISLAMIC REPUBLIC OF IRAN; Bonyad-e Motazafan va Janbazan, Sabt-e Ahval-e Koll-e Keshvar, and Hojjatol-eslam Nayyeri,






Appellees







APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA



BEFORE:
Edwards, Sentelle, and Garland, Circuit Judges

JUDGMENT

This appeal was considered on the record from the United States District Court for the District of Columbia and on the briefs filed by the parties.  See Fe. R. App. P. 34 (a)(2); D.C. Cir. Rule 34 (j).   It is

ORDERED AND ADJUDGED that the district court's judgment filed September 25, 2002, be affirmed.  Appellant brought suit against appellees, the Islamic Republic of Iran ("Iran"); Bonyad-e Mostazafan va Janbazan, and Iranian agency ("Bonyad-e"); Sabt-e Ahval-e koll-e Keshvar, the National Title Institute of Iran ("Sabt-e"); and Hojjatol-Islam Nayerri, the chief judge of the Revolutionary Islamic Courts of Iran ("Nayerri").

The district court correctly determined that appellant failed to establish subject matter  jurisdiction under the Foreign Sovereign Immunities Act ("FSIA"), or the Alien Tort Claims Act.

First, the district court correctly rejected appellant's claim that the actions of the appellees fell within the third clause of the FSIA's commercial activity exception, which states that a foreign state is not immune in an action based upon an act outside the United States in connection with a "commercial activity" of the foreign state elsewhere that causes a "direct effect" in the United States.  28 USC §1605 (a)(2)cl. 3. Sabt-e and Nayerri did not engage in "commercial activity," because registering deeds and affirming the judgment of a lower court, respectively, are government acts, not the "commercial activities" of a government acting as a private player within the market. See Republic of Argentina v. Weltover, 504 US 607, 614 (1992). As to Iran and Bonyad-e, even assuming these appellees engaged in "commercial activity" when Iran transferred title to real property from Soudavar to Bonyad-e, the transfer did not have a "direct effect" in the United States.  See id.  Although appellant was a legal resident of the United States at the time of this transaction, a mere financial loss by a resident of the United States does not constitute a "direct effect" in the United States.  Compare Zedan TA \s "Zedan"  v. Kingdom of Saudi Arabia, 849 D2D 1511, 1514 (DC Cir. 1988) (plaintiff's presence in the United States after Saudi Arabia allegedly breached his employment contract was not a "direct effect" in the United States because the plaintiff's presence in the United States was merely fortuitous, and the contract did not require that the money be forwarded to a special address in the United States), with Foremost-McKesson Inc. v. Islamic Republic of Iran,, 905 F2d 438, 451 (DC Cir. 1990), cert. denied, Islamic Republic of Iran v. McKesson Corp., 51 US 1045 (1996) (finding a "direct effect" where there was a constant flow of capital, management personnel, engineering data, machinery, equipment, materials and packaging between the United States and Iran).

In addition, the district court properly held that the Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, Aug. 15, 1955, 8 U.S.T. 899, does not satisfy the treat exception to the FSIA because the treaty does not "expressly conflict" with the FSIA, 28 USC §1604.  See Argentine Republic v. Amerada Hess TA \s "Amerada Hess"  Shipping Corp., 488 US 428, 442 (1989) Foremost- McKesson, 905 F2d at 452. Finally, the district court properly held that in a suit involving a foreign state, a plaintiff must satisfy subject matter jurisdiction under the FSIA before the court can reach claims under the Alien Tort Claims Act, 28 USC §1350. See Saltany v. Regan 886 F 2d 438, 440-41 (DC  Cir. 1989), cert. denied, 495 US 932 (1990).

Pursuant to D.C. Circuit Rule 36, this disposition will not be published.  The Clerk is directed to withhold issuance of the mandate herein until seven days after resolution of any timely petition for rehearing or petition for rehearing en banc. See Fed R. App. P. 41 (b); DC Cir. Rule 41.

Per Curiam
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ORDER and Memorandum 

of the District Court 

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF Columbia 

Civil Action no.  00-2506 (JDB)

filed September 25, 2002

ABOLALA SOUDAVAR,






Plaintiff,

vs.



           


ISLAMIC REPUBLIC OF IRAN; Bonyad-e Motazafan va Janbazan, Sabt-e Ahval-e Koll-e Keshvar, and Hojjatol-eslam Nayyeri 

Defendants.

Upon consideration of defendants' motion to dismiss and the submissions of the parties, and for the reasons stated in the Court's Memorandum Opinion issued on this date, it is hereby 

ORDERED that defendant's motion to dismiss be and hereby is GRANTED; and it is

FURTHER ORDERED that plaintiff's complaint be and hereby is dismissed with prejudice.

Signed this 24th day of September, 2002.

John D. Bates

United States District Judge

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF Columbia 

Civil Action no.  00-2506 (JDB)

filed September 25, 2002

ABOLALA SOUDAVAR,






Plaintiff,

vs.



           


ISLAMIC REPUBLIC OF IRAN; Bonyad-e Motazafan va Janbazan, Sabt-e Ahval-e Koll-e Keshvar, and Hojjatol-eslam Nayyeri 

Defendants.

MEMORANDUM OPINION

Plaintiff Abolala Soudavar ("plaintiff") has brought this action against the Islamic Republic of Iran ("Iran"), an Iranian non-profit organization ("Bonyad-e"), an agency of the government of Iran ("Sabt-e") and the chief judge of the Revolutionary Court of Iran ("Nayerri") seeking compensation relating to the alledged 1993 taking of several parcels of land in Iran owned by plaintiff and his family.
  Presently before the Court is defendants' motion to dismiss for lack of subject matter and personal jurisdiction. The Court finds that subject matter jurisdiction is lacking, and therefore grants defendants' motion.
 

Background

Plaintiff is an Iranian national who has been resident of the United States since 1983.  His complaint alleges that in November 1993 the Revolutionary Islamic Court of Tehran ordered the title to certain parcels of land owned by plaintiff transferred to Bonyad-e, an agency of Iran that administers and liquidates seized properties, that the judgment of that court was affirmed by defendant Nayerri, and that the title transfer was registered by defendant Sabt-e, a government agency with the responsibility for registering certain certificates.  Plaintiff seeks compensation in the form of damages for this confiscation of his properties.  He invokes the subject matter jurisdiction of this Court under the Foreign Sovereign Immunities Act ("FSIA") the Treaty of Amity between Iran and the United States,
 and the Alien Tort Claims Act.

Discussion

The Court concludes that there is no subject matter jurisdiction over plaintiff's claims under any of the sources plaintiff has identified.  To begin with, of course, the FSIA provides the sole jurisdictional basis for suits against a foreign state in the courts of the United States.  See Argentine Republic V. Amerada Hess TA \s "Amerada Hess"  Shipping Corp,  488 US 428, 434 (1989).  It is the statute, and not the treaty and other statute invoked by plaintiff, that is the only basis for subject matter jurisdiction over plaintiff's claims in this case.  The FSIA, however, does not provide the requisite waiver of sovereign immunity under any of its exceptions.

Plaintiff invokes only the commercial activities exception to sovereign immunity under Section 1605(a)(2) of the FSIA.
  Plaintiff's assertion that the taking of his property through the Iranian courts is commercial in nature is unpersuasive.  The expropriation of property by a foreign state within its territory is a quintessentially government act, and hence not commercial activity causing a direct effect in the United States as is required under the commercial activities exception of section 1605(a)(2).  See e.g. Alberti v. Empresa Nicaraguense de La Carne, 705 F. 2d 250, 256 (7th Cir. 1983); Carey v. National Oil Corp 453 Supp 1097, 1102 (SDNY 1978), aff’d 592 F2d 673 (2nd Cir. 1979).
Plaintiff's assertions of subject matter jurisdiction under the Treaty of Amity or the Alien Tort Claims Act fare no better.  Again, the Supreme Court has stated that the exclusive basis for jurisdiction over a foreign sovereign in a United States court is the FSIA.  See Amerada Hess TA \s "Amerada Hess" , 488 U.S. at 434.  Moreover, neither Article III nor Article IV of the Treaty contains a waiver of sovereign immunity by Iran.  Article III only assures access by nationals of one signatory state to the courts of another signatory state on terms no less favorable than those available to the local nationals.  It does not create subject matter jurisdiction in such courts, and certainly does not identify claims that may be asserted in the courts of one signatory state against the other signatory state itself.  Moreover, the treaty exception under the FSIA only applies when an international agreement expressly conflicts with the provisions of the FSIA, which is certainly not the case here. See Amerada Hess, 488 U.S. at 442.  And although Article IV of the Treaty does deal with the taking of property without just compensation, it is focused solely on the property of nationals of one country within the territory of another state, not on protecting nationals against their own sovereign.  See Jafari v. Islamic Republic of Iran, 539 Supp 209, 214 n.7 (ND Ill. 1982).

Finally, the Alien Tort Claims Act does not provide a basis for subject matter jurisdiction against Iran or any other foreign state in a United States court.  Such jurisdiction is available only if an exception to sovereign immunity under the FSIA is satisfied.  See Tel-Oren v. Libyan Arab Republic, 726 F2d 774, 805n 13 (DC Cir. 1984) (Bork J. concurring). Moreover, the Alien Tort Claims Act only confers federal jurisdiction to hear tort claims by aliens if international law or a treaty provides a cause of action, and it is clear that neither international law nor any treaty  prohibits the government of Iran from expropriating the property of its own nationals.  See Jafari, 539 F.Supp at 215.

Conclusion

For the reasons discussed above, defendants' motion to dismiss is granted on the ground that this Court lacks subject matter jurisdiction over plaintiff's claims.  A separate order will be issued on this date.

Signed this 24th day of September, 2002.

John D. Bates

United States District Judge

� The no. 3466 account of the Melli Bank is a non-governmental account and its proceeds are not accounted in the government budget. It is used to line the pockets of the government officials who support the Bonyad mafia.


� In our Appeal Brief we had concluded that:


 “Essentially what the facts show is that the transaction concocted by the Bonyad and Sabt is similar to what an estate liquidator does in the prolonged absence, or disappearance, of an owner: they changed the title on the property in order to resell it on our behalf. In the process, they took management fees and commissions and put the remainder in an account awaiting our return. Their transaction was built on the fraudulent premise that we had somehow disappeared in the “Land of the Infidels” (or we had become non-existent therein) and that we had abandoned our properties, and that very fraud puts the transaction out of the realm of the government and into private hands, because fraud is what private persons commit and theoretically, governments and their agents should uphold the law. More importantly, like the Bonods, shares of public company or bearer shares of private companies that Bonyad sought or took were commercial instruments. By becoming shareholder of these existing companies Bonyad was essentially engaging in a commercial activity.”


� Article 167 of the Iranian Constitution stipulates that judiciary decisions should be based on existing laws or should the need arise, on recognized authoritative Islamic sources of jurisprudence or recognized authoritative fatwas (i.e. religious decree). The hidden, unrevealed or non-existent “Order” of the Supreme Leader cannot constitute a basis for judgment because it is neither public nor documented; in sum it is unrecognized therefore lacks authority.





� Article III. 2. 	Nationals and companies of either High Contracting Party shall have their juridical status recognized within the territories of the other High Contracting Party, in all degrees of jurisdiction, both in defense and pursuit of their rights, to the end that prompt and impartial justice be done. Such access shall be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or of any third country. (emphasis added)


Article IV (in relevant parts): Property of nationals and companies of either High Contracting Party, including interest in property, shall receive the most constant protection and security within the territories of the other High Contracting Party, in no case less than required by international law. Such property shall not be taken except for a public purpose, nor shall it be taken without the prompt payment of just compensation. Such compensation shall be in an effectively realizable form and shall represent the full equivalent of the property taken; and adequate provision shall have been made at or prior to the time of taking for the determination and payment thereof.


� The same didactic reasoning has been used by other courts to determine for instance that citizens of each signatory state must receive “national treatment with respect to … access to the courts of justice,” whether in consideration of the Treaty of Amity when an Iranian citizen was suing a US corporation (Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978)� TA \l "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880 (2d Cir. 1978)" \s "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, (2d Cir. 1978)" \c 1 �), or in consideration of a similar treaty of friendship when an Irish company was suing another Irish entity (Irish Nationals� TA \s "Irish Nationals" �, at 91-92). Although the preceding opinions were expressed in consideration of forum non conveniens matters and not jurisdictional ones, the applicable principle is the same as in here.


Similarly, in Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)� TA \l "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \s "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \c 1 �, the circuit court reasoned that a similar “national treatment” clause included in the Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957� TA \l "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \s "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \c 3 � “elevat[es] a [foreign] judgment to the status of a sister state judgment” and allows a Korean national to enforce it in New Jersey.


� The American International Group case was referred to The Hague court where it was awarded compensation on the basis of rights conferred by the Treaty of Amity. See American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96.� TA \l "American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96." \s "American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96." \c 1 �


� McKesson  HBOC, Inc. v. Islamic Republic of Iran, 271 F.3d 1101, 1108 (D.C. Cir. 2001)� TA \l "McKesson  HBOC, Inc. v. Islamic Republic of Iran, 271 F.3d 1101 (D.C. Cir. 2001)" \s "McKesson  HBOC, Inc. v. Islamic Republic of Iran, 271 F.3d 1101, 1108 (D.C. Cir. 2001)" \c 1 � concluded: “As the district court convincingly observed, however, although this language suggests that one party will receive protections within the territory of the other party, it doesn't say that those protections can only be enforced in the territory of the other party.” The same reasoning can be applied here: nothing in the language of the treaty precludes the conclusion that an Iranian may seek justice in a US court against Iran.


� As per Article XXIII (3), the termination of the treaty requires one year advance notice.


� In a parallel action in this Court also dismissed on this date, plaintiff sued Iran and another of its agencies seeking compensation for the 1979 naturalization of his ownership interest in an Iranian company.  See Soudavar v. Islamic Republic of Iran, Civil Action No. 00- 1719 (D.D.C. September 24, 2002).  An earlier similar action was dismissed by the Fifth Circuit for lack of subject matter jurisdiction.  Soudavar v. Islamic Republic of Iran, 186 F.3d 671 (5th  Cir. 1999).





� The Court does not find it necessary to reach the personal jurisdiction argument.


� See Treaty of Amity, Economic Relations, and Consular Rights between the United States of America and Iran, June 6, 1857 (8 U.S.T. 899, T.I.A.S. No. 3853).


� Plaintiff has specifically disavowed any reliance on the international takings exception under section 1605(a)(3) of the FSIA.   That is for good reason, as the international takings exception to sovereign immunity does not apply where a sovereign expropriates property from its own nationals, because such a taking does not implicate principles of international law.  See Siderman de Blake v. Republic of Argentina,  965 F2d 699, 711 (9th Cir. 1992); De Sanchez v. Banco Central de Nicaragua, 770 F2d 1385, 1`395-96 (5th Cir 1985).
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