IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF Columbia
ABOLALA SOUDAVAR,

                                             Plaintiff

                             VS.

ISLAMIC REPUBLIC OF Iran, and

Sazman-e Gostaresh va Nowsazi-ye Sanaye Iran

                                             Defendants
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CIVIL CAUSE NO. _________

PLAINTIFF'S ORIGINAL COMPLAINT
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, ABOLALA SOUDAVAR, and files this Original Complaint against the Islamic Republic of Iran and Sazman-e Gostaresh va Nowsazi-ye Sanaye Iran:

PARTIES

Plaintiff, Abolala Soudavar ("Soudavar") is a citizen of Iran, a legal alien and resident of Houston, Harris County, Texas since 1983. 

1. Defendants, The Islamic Republic of Iran ("Iran"), is a foreign sovereign, and its agency, Sazman-e Gostaresh va Nowsazi-ye Sanaye Iran (“IDRO”)
 is a for-profit company owned %100 by the government of Iran.

Service of Process

Service of Process on all Defendants is governed by the Foreign Sovereign Immunities Act (“FSIA”), 28 U.S.C. § 1608 (a) (1) - (4), (b) (1)- (4), and Rule 4 (j)(1)F.R.C.P and will be effectuated accordingly. For the Islamic Republic of Iran, service by certified mail return receipt requested through the court's clerk, is to be effected on the Honorable Minister of Foreign affairs, Dr. Kamal Kharrazi, Tehran, Iran, and to Chief Executive Officer the Sazman-e Gostaresh va Nowsazi-ye Sanaye Iran in Tehran, Mr. Akbar Torkan. In addition, to speed up the process, service on both defendants shall be effected through DHL international mail services.

Facts of the case

1. In July of 1979, the Revolutionary Islamic Government of Iran decreed the nationalization of certain sectors of Iranian industry. The decree was subsequently promulgated into law: the Law for the Preservation and Expansion of Iranian Industries (“LPEII”). The LPEII and its by-laws effectively set the ground rules for a government takeover of the Khawar Industrial Group (“KIG”)
 that included compensation on a fair value basis of the shares to be determined by a third party - a certified public accountant - with a provision for objection and protest.
2. In July of 1979, Soudavar was a major individual shareholder of KIG and its managing director. However, at that time, Iran controlled a higher percentage of shares - through confiscated shares of the Shah's family (Pahlavi) and through its agencies - than the Soudavar family:
Sazmane Gostaresh Malekiat Vahedhay Towlidi
%27.766

Sherkat Sarmaye-gozariye Melli Iran
%5.887

Pahlavi Family
%6.250

Total shares controlled by Iran
%39.903

Soudavar Family 
%24.534

Soufar Trading Company
%5.750

Total shares controlled by Soudavars
%29.284

3. Some four months later, Soudavar surrendered the management of KIG to government representatives while no share transaction was concluded at that time. The surrender was in recognition of Iran's share control and in acceptance of the LPEII promise of fair value compensation for a share transaction yet to come.

4. The Iran-Iraq war effectively put a ten year moratorium on the full implementation of the LPEII and the required purchase and payment of shares.

5. After the conclusion of the Iran-Iraq war, the first bilateral conversation between Soudavar and Defendants came as a result of a gathering organized by Iran in New York in May of 1991. During that gathering, Soudavar had a one on one talk with Iran’s Minister of Industry and Mines, Nourbakhsh, - who is also the Chairman of the Board of IDRO - on the subject of purchase and payment of shares. Nourbakhsh offered to relinquish control and return KIG to Soudavar as an alternative to the implementation of the LPEII.

6. Up to the 1991 New York meeting and for a time after that, Soudavar remained a registered shareholder in the books of the company. 

7. In a change of tactics, Iran and IDRO proposed in 1992, a new transaction by which KIG’s shareholders were offered 2 new shares for each 3 original shares. Each shareholder who accepted the 2/3 swap was required to sign an elaborate claim waiver in respect to all previous promises of compensation.

8. Along with the "2/3 swap," Iran and IDRO announced that they would raise capital through the sale of KIG shares on the Tehran Stock Exchange (Bourse).

9. The procedure for the implementation of the “2/3 swap” dragged on for 3 more years. Sometime during this period (i.e. after 1991 and most probably in 1992) Iran transferred the ownership of Soudavar’s shares in the books of the company to its agency, IDRO. 

10. Soudavar learned in 1996 that Iran and IDRO had banned compensation payment to members of the Soudavar family, be it cash or 2/3 swap. As a result, Soudavar initiated a first lawsuit in 1998 (see page 6 infra). 

11. Through a ministerial decree dated May 5th, 1999, Iran finally announced a compensation value for KIG shares and proposed remuneration starting on June 22, 1999. The proposed compensation was based on the average per share book value of the company for the fiscal years 1996 and 1997, adjusted by the Iranian CPI index from 1979 to present.

12. The 1999 compensation was to be administered by IDRO, the new owner of KIG shares, which after calculating the value of the compensation according to the proposed formula, would actually remunerate shareholders by giving them an equivalent amount of publicly tradable stocks from other companies that IDRO owned.

13. For the payment of the 1999 compensation, IDRO requires each shareholder to sign a settlement document that conveys to IDRO all rights to their shares -as conferred by the LPEII and its bylaws- and exonerates IDRO and KIG of all actions taken to this date.

14. Iran also retracted its ban of payment to the Soudavar family and through IDRO, paid in the year 2000, compensation to some of its members, including Soudavar's mother and sister.

15. In a formal letter sent on July 30, 1999, Soudavar wrote an objection letter to IDRO arguing that the proposed compensation formula was much less than the formula agreed by Iran for compensation of American companies and persons at The Hague Court following the Algiers Accords. Indeed in The Hague, market value rather than book value was the basis of calculation, which was then adjusted for currency devaluation plus interest payment from 1979 to present, both of which the Iranian offer lacked. As a result, the disparity between Iran's offer and The Hague remuneration formulae is in the range of 1 to 12. In other words, based on The Hague formulae, or acceptable worldwide norms of accounting, Iran's compensation offer for KIG shares should have been approximately 12 times higher.

16. Meanwhile, from 1979 to the present, the public company status of KIG was never changed but reemphasized in every official announcement.

17. Each year, profit and loss statements and balance sheets have been established and auditors have audited the company books as required by the laws that govern Iranian public companies.

Cause of action

The 1999 share value remuneration offered by Iran being highly inadequate, Soudavar seeks remuneration according to universal norms of accounting that Iran had proposed in the LPEII and subsequently accepted in The Hague. Said proposal constituted the basis for the share-purchase agreement that Iran is now reneging. Based on 213628 shares of KIG that Soudavar owned and The Hague evaluation methods, Iran owes Soudavar in excess of US$19,900,000.00. Hence this lawsuit.

JURISDICTION

Jurisdiction is provided through 28 U.S.C. §1330(a) TA \l "28 U.S.C. ( 1330(a)" \s "28 U.S.C. ( 1330(a)" \c 2 ; 28 U.S.C. § 1331 TA \l "28 U.S.C. ( 1331" \s "28 U.S.C. ( 1331" \c 2 ; 28 U.S.C. §§1601 et seq., FSIA TA \s "FSIA" 

 TA \s "FSIA" ,
 and the Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 5  (“Treaty of Amity”).

Since the lawsuit is against a foreign sovereign, jurisdiction is available if the case qualifies as an exception to the FSIA. We shall claim that this case qualifies both, as a commercial exception stipulated in FSIA 1605 (a), and as a treaty exception stated in FSIA 1604.

Preliminary remarks on Res Judicata

Soudavar had previously filed at the Houston District Court a lawsuit (case H98-0908) against Iran. A judgment - without prejudice - was rendered on Nov. 20, 1998 and jurisdiction was disallowed. Said judgment was vacated by the Court of Appeals but jurisdiction was denied nonetheless; Abolala Soudavar et al. v. Islamic Republic of Iran et al., 186 F.3d 671 (5th Cir.Tex., Sep 07, 1999, Cert. Denied 2/22/00; "Soudavars v. Iran" hereafter)

The event that triggered the 1998 case was the learning in 1996 about Iran's refusal to pay compensation to Soudavar family members in general (fact10). This was the only event that fell within a four-year time span before the filing of the case in 1998 and not barred by statute of limitation. The refusal to pay was therefore the cause of the previous action.

The event that is the cause of this action is a new event: the 1999 compensation offer (dated 5/5/1999). It came post the filing of the case at the District Court, and at the Court of Appeals (filed on 3/4/1999). The 1999 compensation offer was neither raised nor could have been raised in the previous action.
  It is thus not barred by res judicata.

FSIA - Commercial exception 

The third clause of FSIA § 1605(a)(2):

…[3] an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States,

is invoked here to establish that our case fits a commercial exception of the FSIA. For this exception, the "act outside the territory" of the USA shall be the inadequate 1999 offer, and the "commercial activity of the foreign state" shall be the running of KIG as a public company.

A- Commercial nature of the activity

For the purpose of determining commerciality for the FSIA, the “nature” of a transaction is controlling and not its “purpose;” Republic of Argentina v. Weltover, 504 U.S. 607; 112 S.Ct. 2160 (1992) TA \l "Republic of Argentina v. Weltover, 504 U.S. 607; 112 S.Ct. 2160 (1992)" \s "Weltover" \c 1 , at 614, 2166. The confiscation or taking of private property in international cases invariably arises from governmental decrees or decisions that are sovereign at the declaration stage. What needs to be determined is whether the resulting transactions will remain sovereign and non-commercial at every subsequent stage: “when a transaction partakes of both commercial and sovereign elements, jurisdiction under the FSIA TA \s "FSIA"  will turn on which element the cause of action is based on,” Millen Industries Inc., v. Coordination Council for North American Affairs, 855 F.2d 879 (D.C. Cir. 1988) TA \l "Millen Industries Inc., v. Coordination Council for North American Affairs, 855 F.2d 879 (D.C. Cir. 1988)" \s "Millen Industries Inc., v. Coordination Council for North American Affairs, 855 F.2d 879 (D.C. Cir. 1988)" \c 1 . In the instant case, one should differentiate between the nationalization decree and its implementation. The former suggests its purpose but the latter determines its nature. The LPEII set the ground rules for the takeover of KIG as a commercial entity, and Iran's subsequent actions confirmed even more so the commercial nature of the transaction:

1. It did not matter how and why Iran took over the management of KIG, whether through a decree or through a high percentage of share control. What mattered was that it continued to run KIG as a public company and a commercial enterprise.

2. Iran forfeited the sovereign stature of its nationalization law by requiring an independent certified public accountant to establish the fair value of the shares and by appointing an arbitration panel to resolve shareholders’ objections or protests in the implementation of the LPEII, much the way private players use estimators and arbitrators in company takeovers (e.g. Heinz v. Perez, 242 F.2d 459 (9th Cir., 1957) TA \l "Heinz v. Perez, 242 F.2d 459 (9th Cir., 1957)" \s "Heinz v. Perez, 242 F.2d 459 (9th Cir., 1957)" \c 1 , where the seller tried to recover the purchase price of stock sold to a buyer who agreed to pay the actual value thereof which was to be determined by a complicated method, and each party was to designate an accountant to jointly audit the corporate records).

3. If the LPEII implementation was wholly sovereign, Soudavar's name should have been immediately stricken from the KIG shareholders’ book and replaced with the name of a government agency.

4. Iran ran KIG for profit and published every year its profit and loss statements according to public company obligations. The House and Senate reports accompanying the FSIA TA \s "FSIA"  legislature explain that: “Certainly if an activity is customarily carried on for profit, its commercial nature could be readily assumed.” See H.R. Rep. No. 1487, 94th Cong., 2d Sess. 16, reprinted in 1976 U.S. Code Cong. & Admin. News at 6615 TA \l "H.R. Rep. No. 1487, 94th Cong., 2d Sess. 16, reprinted in 1976 U.S. Code Cong. & Admin. News at 6615" \s "H.R. Rep. 1487, 94th Cong., 2d Sess. 16, reprinted in 1976 U.S. Code Cong. & Admin. News at 6615" \c 3 . And, the 5th Circuit, sensing difficulty at refuting the commercial nature of Iran's actions observed: "In Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 708‑09 (9th Cir.1992), the Ninth Circuit reached a different conclusion in a case with similar facts.  In that case, Argentina expropriated the plaintiffs' hotel and retained the profits from its continued operation.  The Ninth Circuit characterized Argentina's continuing management of the hotel as commercial, reasoning that Argentina's activities were "of a kind in which a private party might engage;" Soudavars v. Iran at 674.

5. The full sequence of Iran’s offers and counter-offers leading to the purchase of shares is one that is often practiced by a private party who has the intention to renege on the original conditions of a deal: Iran first tried to back off from the deal when it proposed to Soudavar to take back KIG then announced the 2/3 swap, which by definition was 1/3 less than the original number of shares, and did not meet the LPEII obligation to determine a compensation value. Finally in the 1999 offer it proposed a per-share compensation price, that is still inadequate but is at least in the nature of what the initial agreement prescribed. Private parties to a deal often try many tactics to alter and reduce their original agreement.

6.  To buyout KIG shareholders, Iran - though IDRO- raised capital on the stock market and offered stock swaps, activities that are very much practiced by private persons and corporations.

The above considerations clearly establish the commercial nature of Iran's activities.

B- On the 5th Circuit's opinion about the previous case

In its 1999 Soudavars v. Iran opinion, the 5th Circuit sidestepped the commercial nature of Iran's actions and only pronounced itself on the lack of nexus in the USA. It said: "the Plaintiffs' contend that we have jurisdiction over this matter because Iran's refusal to pay for the expropriated shares caused direct effects in the United States‑‑lost income and lost tax revenue.  We disagree. "[A]n effect is direct if it follows as an immediate consequence of the defendant's activity."  Republic of Argentina v. Weltover, 504U.S. 607, 112 S.Ct. 2160, 2168, 119 L.Ed.2d 394 (1992).  At the time of the expropriation, the Plaintiffs lived in Iran and their property was in Iran. Hence, the financial loss, occurred in Iran. The fact that the Plaintiffs have since become United States residents does not alter this analysis" (emphasis added); Soudavars v. Iran at 675. 

To understand the 5th Circuit's reasoning, it is important to note that the Supreme Court didn't use the word "immediate" arbitrarily: it was approvingly repeating the opinion of the 2nd Circuit where "immediate" was defined as "without intervening element", Weltover v. Republic of Argentina 941 F.2d 145 TA \l "Weltover v. Republic of Argentina 941 F.2d 145" \s "Weltover v. Republic of Argentina 941 F.2d 145" \c 1 , at 152, citing Upton v. Empire of Iran, 459 F.Supp. 264, 266 (D.D.C.1978) TA \l "Upton v. Empire of Iran, 459 F.Supp. 264, 266 (D.D.C.1978)" \s "Upton" \c 1 . Therefore, in interpreting the 5th Circuit's opinion we are left with only two choices:

· either, it erred and interpreted the word "immediate" as one imposing a time constraint for “direct effect” considerations (i.e. "immediate" meaning without a time lapse rather than without intervening element),

· or, the refusal to pay Soudavar family members was not considered as an event per se but a continuing consequence of an "expropriation" that occurred in 1979.

Since a gross mistake such as the first of the two above-mentioned choices is not becoming of a circuit court decision, the only acceptable interpretation is the second. It must have concluded that the learning in 1996 of the ban on payment to Soudavar was not an event per se, that in 1979 Iran refused payment for property confiscated then, and had not changed its stance ever since. Had Iran abstained to put a cash value on KIG shares and continued its refusal to determine a compensation value, the interpretation of Iran's act as an expropriation would have been correct. Like  Zedan v. Kingdom of Saudi Arabia, 849 F.2d 1511 (D.C.Cir. 1988), the breach of agreement was interpreted as having occurred in Iran in 1979 and that nothing changed thereafter. 

However, the 1999 offer alters the picture and now bars such interpretation. While Iran's previous refusal to pay compensation to Soudavar family members could be pushed back and bundled with the nationalization decree as a 1979 event, the 1999 offer, coupled with the lifting of the ban on payments to Soudavar family members, unravels that bundling and clearly supports the contention that when Iran took over KIG in 1979, it did so with an obligation to pay fair market value and not as expropriation. The fact that it took Iran twenty years to propose a share compensation value does not alter the nature of the contractual obligation that it entered in 1979. The new settlement document described under fact 13 clearly demonstrates that such obligation existed all along. The belated (1999) offer is a new event. It was not on the table in 1979. It is inadequate and this lawsuit is brought to remedy its inadequacy.

In other words, the facts as existing and presented to the 5th Circuit perhaps justified its decision; but because of new events, said decision is no longer applicable. 

C- Direct effect

Since Soudavar has been a legal alien in the USA from 1983 onwards, it is clear that the 1999 offer has now a direct effect in the USA. In Callejo v. Bancomer S.A. 764 F.2d 1101 (5th Cir. 1985) TA \l "Callejo v. Bancomer S.A. 764 F.2d 1101 (5th Cir. 1985)" \s "Callejo v. Bancomer S.A. 764 F.2d 1101 (5th Cir. 1985)" \c 1  a Mexican bank, Bancomer, tried to alter payment conditions on certificates of deposit issued to U.S. residents. Bancomer had been nationalized and in compliance with newly proclaimed exchange control regulations, offered to pay back the CDs in pesos instead of dollars. The reduced pesos-denominated payback offer was judged to have a direct effect in the U.S. because it affected U.S. residents. 

Should Soudavar at any time accept the 1999 offer it would result in a loss or gain in respect to the value of his KIG holdings that is reportable to the IRS for the year in which the share compensation is paid. The IRS cannot and will not consider it as a 1979 transaction.
 The direct effect is certainly post 1999.

A comparison of the instant case with Weltover demonstrates the strong parallelism between the two, and shall further confirm our interpretation of "direct effect." In Weltover TA \s "Weltover" , by issuing the "Bonods" in late 1982, Argentina accepted certain obligations as to their reimbursement. Similarly, Iran took over KIG in 1979 with the obligation to pay fair market value to its shareholders. Argentina tried to alter the payment schedule and rolled-over its debt in 1986; Iran proposed an inadequate compensation with its 1999 offer. Neither the Weltover plaintiffs nor Soudavar accepted the alteration of governmental obligations. Soudavar became a US resident four years after the 1979 decree; similarly, the contact of the Weltover plaintiffs with the US was established some four years Argentina first assumed financial obligations for the Bonods in 1982. In the Supreme Court's decision, the direct effect timing of the act was pegged to the 1986 events and not the 1982 governmental decision that launched the process. In the same vein, in the instant case, the direct effect of the act must be pegged to the 1999 offer and not to the 1979 decree.

Iran undertook certain obligations in 1979 but did not perform. Iran’s non-performance is in effect equivalent to a contractual violation. As noted in Weltover v. Republic of Argentina, 941 F.2d 145,  TA \l "Weltover v. Republic of Argentina 941 F.2d 145" \s "Weltover v. Republic of Argentina 941 F.2d 145" \c 1  at 151: “There can be no question that, pursuant to the FSIA TA \s "FSIA" , a "direct" effect may occur as the result of a contractual violation.  See Carey v. National Oil Corp., 592 F.2d 673, 676‑77 (2d Cir.1979) (per curiam) TA \l "Carey v. National Oil Corp., 592 F.2d 673, 676‑77 (2d Cir.1979) (per curiam)" \s "Carey v. National Oil Corp., 592 F.2d 673, 676-77 (2d Cir.1979) (per curiam)" \c 1 ”. The direct effect of Iran’s non-performance therefore occurred when it offered an inadequate compensation in 1999.

Treat of Amity

When the FSIA TA \s "FSIA"  is in direct conflict with an international agreement the 1604 exception is applicable as per Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428.  109 S. Ct. 683, 692, 102 L. Ed 2d 818 (1989) TA \l "Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428.  109 S. Ct. 683, 692, 102 L. Ed 2d 818 (1989)" \s "Amerada Hess" \c 1 

 TA \s "Amerada Hess"  (“This exception [to FSIA] applies when international agreements ‘expressly conflic[t]’ with the immunity provisions of the FSIA”). The Treaty of Amity is one such treaty because it confers jurisdictional rights in excess of the FSIA.

In regards to the 1998 lawsuit, the 5th Circuit's opinion only discussed the non-applicability of the waiver of immunity to Iran itself as per Article XI of the Treaty of Amity. In the instant case however, the Treaty of Amity is cited as conferring jurisdictional rights through Articles III and IV, but not Article XI. 

Jurisdiction through articles III and IV combined

Articles III and IV of the treaty confer the following rights to an Iranian in the USA:

1. If a US citizen has the right to sue Iran through the Treaty of Amity TA \s "Treaty of Amity"  or through any other vehicle, then nationals of Iran in the United States shall have equal rights and jurisdictional stature.

2. Since courts have confirmed the rights of US citizens to sue Iran for compensation of property taken by Iran, then as an Iranian in the US, Soudavar must have the same jurisdictional rights.

The didactic right evoked in the first point above stems from Article III of the treaty which confers juridical rights to Iranians in the US “in all degrees of jurisdiction” and “upon terms no less favorable than those applicable to nationals” of the United States “or of any third country.” The same didactic reasoning has been used by other courts to determine for instance that citizens of each signatory state must receive “national treatment with respect to … access to the courts of justice,” whether in consideration of the Treaty of Amity when an Iranian national was suing a US corporation (Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978) TA \l "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978)" \s "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978)" \c 1 ), or in consideration of a similar treaty of friendship when an Irish company was suing another Irish entity (Irish Nationals TA \s "Irish Nationals" , at 91-92). Although the preceding opinions were expressed in consideration of forum non conveniens matters and not jurisdictional ones, the applicable principle is the same as in here.
 

As for the second point above, American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980) TA \l "American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980)" \s "American International" \c 1  established the jurisdictional rights of American citizens to sue Iran in a U.S. court in order to obtain full compensation for properties taken by Iran. This was further reaffirmed in Kalamazoo Spice Extraction Co. v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984), at 426 TA \l "Kalamazoo Spice Extraction Co. v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984)" \s "Kalamazoo" \c 1 . The rights of Iranian nationals can be no less.

Several points need to be emphasized here:

a) The American International Group case was referred to The Hague court where it was awarded compensation on the basis of rights conferred by the Treaty of Amity.
 A good portion of the claims and awards at The Hague were ultimately based on the Treaty of Amity.
 Had it not been for the Algiers accords, the numerous lawsuits against Iran that were channeled to the International court of The Hague would have certainly been filed in US courts with the same type of  arguments. 

b) The Treaty of Amity is often labeled, and perceived, as a treaty only concerned with the rights of US nationals versus Iran, and vice versa. Such label or perception perhaps creates a prejudice for the acceptance of a didactic right that allows Iranians in the US to sue Iran for compensation of taken properties. However, nothing in the language of the treaty precludes such a conclusion. To the contrary, since the treaty proclaims at its very beginning the intent of “reaffirming the high principles in the regulation of human affairs,”
 (before and on par with two other goals: 1- “encouraging mutually beneficial trade and investments and closer economic intercourse generally between their peoples,” 2- “regulating consular relations”) one can only conclude that the treaty was meant to protect the rights of nationals of both countries in the broadest terms. Thus, our conclusion conforms to such intent. 

c) Moreover, to maintain that such didactic reasoning is incompatible with the intent of the Treaty is to accept that the US signed a treaty of friendship with a country that did not share the same values or principles, especially in regards to fundamental issues such as property rights. One may do business with an unprincipled partner but one does not call him a friend!  Secretary of State, John foster Dulles, under whose tenure the Treaty of Amity was concluded was precisely such a man: he participated in the 1955 Bandung Conference but refused to shake hand with the Chinese Premier, Chouenlai, and acknowledge him as a friend.
 

d) Should either of the High Contracting Parties feel that these are unforeseen or unwanted outcomes, they have the prerogative to abrogate the treaty and limit their exposure.
 Debasing the sanctity of a bilateral treaty and watering down the meaning of its articles should not be a substitute for abrogation.

e) In Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F2d 438, 451 (D.C. Cir. 1990) TA \s "Foremost" , the D.C. Circuit Court extended the Supreme Court’s Argentine Republic v. Amerada Hess decision to Article IV of the Treaty of Amity TA \s "Treaty of Amity" . But in doing so it emphasized:

“We do not decide here in what contexts, if any, the Treaty of Amity TA \s "Treaty of Amity"  might constitute a waiver of immunity. We conclude only that the treaty has not effected a waiver in the instant case” (emphasis added), Foremeost at 347.

Since the circuit court restricted its decision to the Foremost case alone, exploration of the applicability of the treaty exception through a different angle is permissible here. In the Argentine Republic v. Amerada Hess decision, the Supreme Court first addressed maritime conventions such as the Geneva Convention of the High Seas and the Pan American Maritime Neutrality Convention, and stated: 

“these conventions, however, only set forth substantive rules of conduct and state that compensation shall be paid for certain wrongs.FN10. They do not create private rights of action for foreign corporations to recover compensation from foreign states in the United States’’; Argentine v. Amerada Hess TA \s "Amerada Hess"  at 692.

Contrary to the maritime conventions, Article III of the Treaty of Amity TA \s "Treaty of Amity"  establishes private rights of action for nationals of Iran in U.S. courts.
 Therefore, said portion of Argentine Republic v. Amerada Hess is inapplicable to the Treaty of Amity when Articles III and IV are considered in tandem.
f) The Supreme Court then dealt with the  TA \l "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" \c 5 Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia TA \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" , separately and untangled from its remarks regarding maritime conventions. It rejected the treaty's relevance to issues of immunity waiver, not because it considered said treaty as mere rules of conduct (as for the maritime conventions) but because the rights conferred therein were subject to conformity to “local laws,” and the FSIA TA \s "FSIA"  was considered one such law; Argentine v. Amerada Hess TA \s "Amerada Hess" 

 TA \s "Amerada Hess" , at 693. Such language does not appear in the Treaty of Amity. The loophole that allowed a drop back into the FSIA from the Liberian treaty, does not exist in the treaty with Iran. 

The Treaty of Amity can therefore be invoked as an exception to the FSIA. It provides jurisdiction for this case.

Jurisdiction conferred by Article IV

Iran’s debt to Soudavar is now a property “within US territories” that the United States government is obligated to protect by virtue of Article IV which requires the US to give “the most constant protection and security within” its territories to properties of Iranians, “including interest in property”. Thus, the denial of jurisdiction for the recovery of the full value of Iran’s debt to Soudavar is barred by the Treaty of Amity, which once again is in clear conflict with the FSIA TA \s "FSIA" .

Remedy


Plaintiff begs the Court to uphold his entitlement to compensation in an amount no less than the sums pled above, and prays that upon final trial hereof, it shall have judgements against Defendants as follows:

1. For actual, direct, indirect, special and consequential damages, both present and future, against Defendants for loss and damage.

2. For punitive damages against Idro as provided by law.

3. For pre-judgement interest as allowed by law.

4. For post-judgement interest as allowed by law.

5. Costs of courts.

6. For all other relief for which Plaintiff might show himself to be justly entitled.

Respectfully submitted this   17th      day of July, 2000.








_____________________

Abolala Soudavar (pro se)

8403 Westglen dr. 

Houston, TX 77063

tel: 713 784-1400

fax: 713 784-1916

� IDRO stands for “Industrial Development and Renovation Organization.” This is the official English translation of Sazman-e Gostaresh va Nowsazi-ye Sanaye Iran and not “Department of Expansion and New Development of Iran” which the 5th Circuit recently opted for in order to turn this foreign agency into an organ of government and nullify an agency-specific immunity waiver stipulated in the Treaty of Amity between the USA and Iran. One should note that even if the word "Sazman-e" is translated into "Department" it should not automatically lead to the conclusion that said entity is an organ of government rather than a government agency (see for instance Upton v. Empire of Iran, 459 F.Supp. 264, 266 (D.D.C.1978) where "Sazman-e Havapaymai Keshvari" was translated as "Department of Civil Aviation" and where this Court nevertheless confirmed the obvious: “It is undisputed that defendant Iran is a foreign state under section 1603(a), that defendant Department of Civil Aviation is an agency of a foreign state within the meaning of section 1603(b)”, or Terry Andersen et al. v. The Islamic Republic of Iran et al., 90 F. Supp.2d 107 (D. D.C 2000) where the Ministry of Information and Security is recognized as an agency or instrumentality; ibid. at 114. 


� The Khawar Industrial Group was a public company created under the laws of Iran, It was one of the largest industrial enterprises in Iran, a licensee of Mercedes-Benz of Germany with truck assembly and manufacturing plants in Tehran, Tabriz and Saveh as well as textile mills in two other cities, with a combined annual sales of $200 million.


� FSIA (in relevant parts)


§1604.  Immunity of a foreign state from jurisdiction


Subject to existing international agreements to which the United States is a party at the time of enactment of this Act a foreign state shall be immune from the jurisdiction of the courts of the United States and of the States except as provided in sections 1605 to 1607 of this chapter.


§ 1605.  General exceptions to the jurisdictional immunity of a foreign state


(a) A foreign state shall not be immune from the jurisdiction of courts of the United States or of the States in any case�


  ....


in which the action is based upon a commercial activity carried on in the United States by the foreign state; or upon an act performed in the United States in connection with a commercial activity of the foreign state elsewhere; or upon an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States.


 


� The Treaty of Amity (in relevant parts)


The United States of America and Iran, desirous of emphasizing the friendly relations which have prevailed between their peoples, of reaffirming the high principles in the regulation of human affairs to which they are committed, of encouraging mutually beneficial trade and investments and closer economic intercourse generally between their peoples, and of regulating consular relations, have resolved to conclude, on the basis of reciprocal equality of treatment, a Treaty of Amity, Economic Relations, and Consular Rights,  …





Article III. 2. 	Nationals and companies of either High Contracting Party shall have their juridical status recognized within the territories of the other High Contracting Party, in all degrees of jurisdiction, both in defense and pursuit of their rights, to the end that prompt and impartial justice be done. Such access shall be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or of any third country. It is understood that companies not engaged in activities within the country shall enjoy of such access without any requirement of registration or domestication.





Article IV (in relevant parts): Property of nationals and companies of either High Contracting Party, including interest in property, shall receive the most constant protection and security within the territories of the other High Contracting Party, in no case less than required by international law. Such property shall not be taken except for a public purpose, nor shall it be taken without the prompt payment of just compensation. Such compensation shall be in an effectively realizable form and shall represent the full equivalent of the property taken; and adequate provision shall have been made at or prior to the time of taking for the determination and payment thereof.





Article XI.4: No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or business activity within the territory of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from taxation, suit, execution of judgement or other liability to which privately owned and controlled enterprises are subject therein.





� Section 1330(a) provides "district courts shall have original jurisdiction ... of any nonjury civil action against a foreign state ... as to any claim for relief in personam with respect to which the foreign state is not entitled to immunity either under sections 1605�1607 of this title or under any applicable international agreement."  See generally Verlinden, B.V. v. Central Bank of Nigeria, 461 U.S. 480, 103 S.Ct. 1962, 1967 n. 5, 76 L.Ed.2d 81 (1983).


� Under the doctrine of claim preclusion,"[a] final judgment on the merits of an action precludes the parties or their privies from relitigating issues that were or could have been raised in that action."  Moitie, 452 U.S., at 398, 101 S.Ct., at 2428;


� Accordingly, Soudavar has never claimed any capital loss for its KIG shares to the IRS or any other tax authority.


� Similarly, in Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)� TA \l "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \s "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \c 1 �, the circuit court reasoned that a similar “national treatment” clause included in the Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957� TA \l "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \s "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \c 5 � “elevat[es] a [foreign] judgement to the status of a sister state judgement” and allows a Korean national to enforce it in New Jersey.


� See American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96.� TA \l "American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96." \s "American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96." \c 1 �


� See for instance G.H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal� TA \l "G.H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal" \s "G.H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal" \c 3 �, pp. 218-26.


� Treaty of Amity� TA \s "Treaty of Amity" �, at 901


� As for Dulles' reaction towards countries with nationalizing policies, perhaps it would be helpful to remember that because of a vested interest in United Fruit whose possessions in Guatemala had been partially nationalized by the government of Jacopo Arbenz, he organized, together with his brother, the then head of the CIA Allen Dulles, a little coup in 1954 to do away with nationalization (see "Whew! That War's Over. Ready for Another?" by L. Rohter,  New York Times, January 5, 1997).


� As per Article XXIII (3), the termination of the treaty requires one year advance notice.


� Also, none of the two maritime conventions considered in Argentine v. Amerada Hess� TA \s "Amerada Hess" � � TA \s "Amerada Hess" � rise in stature to the level of Treaty of Amity. The Treaty of Amity is a bilateral and self-executing treaty, approved by a 2/3 majority of the U.S Senate and ratified by the President of the United States as per Art. II of the U.S Constitution� TA \l "Art. II of the U.S Constitution" \s "Art. II of the U.S Constitution" \c 7 �. Art. VI of the U.S. Constitution� TA \l "Art. VI of the U.S. Constitution" \s "Art. VI of the U.S. Constitution" \c 7 � dictates that such treaty is the “supreme Law of the Land.”


� See note 1, page 1 for the justification of treating IDRO as an agency or instrumentality.
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