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IN THE UNITED STATES DISTRICT CQURT saumg?ﬁéu?si%é%ﬂg??g‘%
FOR THE SQUTHERW DISTRICT OF TEXAS
HOUSTON DIVISION HoY 2 1 2001
ABOLALA SOUDAVAR, g Michael 1. Bibay, oy of Coury
Plaintiff §
VS. g CIVIL ACTION NO. H-01-0343
PRESIDENT OF THE UNITED STATES,g
Defendant g
MEMORANDUM AND ORDER OF DTSMTSSAT,
The above referenced action seeks injunctive relief
against and the recovery of damages caused by succegsive executive
orders imposing economic sanctions and trade restrictions on the
Republic of Iran, based on preo se Plaintiff Abolala Soudavar’s .
("Soudavar'zs") alleged guaranteed right to do commerce with Iran
under article X ("Between the territories of the two High o

Contracting Parties there sghall be freedom of commerce and
navigation") of the Treaty of Amity, Economic -Relations and
' Consular Rights Between the United States of America and Iran,
June 16, 1957, 8 U.s8.T. 89%, T.I.A.5. 3853, 284 U.N.T.S. 93
{("Treaty") .
Pending before the Court are the following motions: (1)
Defendant The President of the United States’ motion to dismisgs
for lack of subject matter jurisdiction and failure to state a
claim upon which relief can be granted pursuant to Fed. R. Civ. P.
12(b) (1) and (&) ({instrument #4); and (2) Defendant’s unopposed
motion to stay discovery cut-off deadline (instrument #10).
According to his complaint, Soudavar is an Iranian

citizen and legal resident alien living in Houston, Texas since

J



1983, He owns a local business that imports and manufactures
furniture and furnishings and that would benefit greatly from

commerce between Iran and this country.

STANDARD OF REVIEW
Federal courts are courts of limited jurisdiction, which
encompasses only cases authorized by the Congtitution and laws of

the United States. Coury v. Prot, 85 F.3d 244, 248 (5th Cir.

1996} . When subject matter jurisdiction is challenged under Rule
12(b) (1), the party asserting its existence bears the burden of
proving it. Kokkonen v. Guardian Life Ins. Co. of America, 511
U.8. 375, 376-78 (1994}). A trial court has the power to dismiss
for lack of subject matter jurisdiction pursuant to Fed. R. Civ.
P. 12(b) (1) on any of three bases: (1} on the complaint alone; (2)
on the complaint supplemented by undisputed facts evidenced in the
record; and (3) on the complaint supplemented by undisputed facts

plus the court’s regolution of disputed facts. Barrera-Monteneqro

v. United States, 74 F.3d 657, 659 (5th Cir. 19%6). If the court

elects to follow the third avenue, it i1s authorized to resolve
factual disputes and tc devise a preocedure for making a
determination on the jurisdictional issue. Moran v. Kingdom of

Saudi Arabia, 27 F.3d 169, 172 (5th Cir. 1994). If the court

bases its decision on its resolution of disputed facts, it must
give the plaintiff an cpportunity for discovery and a hearing that
is appropriate to the nature of the motion to dismiss. McAllister
v. FDIC, 87 F.3d 762, 766 (5th Cir. 1996). The approach it
devises to consider evidence beyond the complaint may include

review of affidavits, allowing further discovery, hearing oral



testimony, and conducting an evidentiary hearing limited to the
question of jurisdiction. Moran, 27 F.3d at 172; Coury, 85 F.23d
248.

In reviewing the sufficiency of a complaint in response
to a motion to dismiss for failure to state a claim under Fed. R.
Civ. P. 12(b) {6), before any evidence has been submitted, the
district court’s task is limited. Scheuer v. Rhodeg, 416 U.S.
232, 236 (1974). The issue 1is not whether a plaintiff will
ultimately prevail but whether the claimant is entitled to offer
evidence to support its claims. Id. The district court should
consider all allegations in favor of the plaintiff and accept as
true all well-pleaded facts in the complaint. Lawal v. Britigh

Airwayvs, PLC, 812 F. Bupp. 713, 716 (8.D. Tex. 1992). Dismissal

is not appropriate "unless it appears beyond a doubt that the
plaintiff can prove no set of facts in support of [his] claim

which would entitle him to relief. Conlev v. Gibgon, 355 17.8. 41,

45-46 (1957). Nevertheless, conclusory allegations or legal
conclusions masguerading as factual conclusions do not defeat a
metion to dismiss. Fernandez-Montes v. Allied Pileot Assoc., 987
F.2d 278, 284 (5th Cir. 19983). A plaintiff must plead specific
facts, and not merely conclugsory allegations to withstand a motion
to dismiss. Guidry v. Bank of LaPlace, 954 F.2d 278, 281 {(5th
Cir. 1992) ("’ Conclusory allegations and unwarranted deductions of
fact are not admitted as true’ by a motion to dismiss.") (quoting
Associated Bujlders, Inc. v, Alabama Power Co., 505 F.2d4 97, 100

(5th Cir. 1974)).






