IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF Columbia
ABOLALA SOUDAVAR,

                                          Plaintiff

                   vs.

ISLAMIC REPUBLIC OF Iran, and

Sazman-e Gostaresh va Nowsazi-ye Sanaye Iran

                                    Defendants
§§§§§§§§§§


         CIVIL CAUSE NO. 00-01717

Judge Henry. H. Kennedy

Plaintiff's Response in Opposition to 

Defendants' Motion to Dismiss and Memorandum of Point of Authorities

In the past, and as remarked by judges of both the Houston District Court and the 5th Circuit, Defendants argued against issues not raised by Plaintiff. It is commendable that this time they argue at least about a subject that we initiated ourselves, namely the relevance of res judicata, or collateral estoppel.

Collateral Estoppel - Res Judicata

Based on the very cases cited by Defendants' attorneys, it is clear that res judicata becomes relevant only if:

· "an issue of fact or law" was previously decided by a competent court (Allen v. McCurry, 449 U.S. 90, 94 (1980)), or

· "precise issues of jurisdiction" were previously adjudicated (Cutler v. Hayes, 818 F.2d 879, 888 (D.C. Cir. 1987))

Since the law aspect here is co-mingled with the issue of jurisdiction, we shall only discuss res judicata under the two headings of different facts and jurisdiction. 

a)  Different facts

As argued in our Original Complaint (p. 3, fact 10), the 1998 case was brought because of Iran's refusal to pay an agreed upon compensation when Plaintiff learned that he and his family were blacklisted. Whereas in the instant case, Iran abolished the blacklisting of the Soudavar family in 1999, finally offered a compensation based on share-price estimation, and actually paid several members of the Soudavar family. In doing so, it implicitly acknowledged its initial obligation to offer compensation based on a fair market value of KIG when it took it over. But Iran's share evaluation was inadequate. Hence this second lawsuit.

It is true that both causes of action stemmed out of the nationalization decree of 1979. But to consider that the issues of fact are identical - because they ultimately came about as a result of the 1979 decree - and that the instant case is barred by res judicata, is tantamount to saying that a Nazi general, who was tried and exonerated for his war conduct in France, could not be tried again when it was discovered that he was an active participant in Auschwitz, because, both of his activities stemmed out of Nazi Germany's launching of WWII! It's a flawed logic.

The 1999 compensation offer simply did not exist in the time frame of the first lawsuit and is not subject to res judicata. 

b)  Different issues of jurisdiction

The 5th Circuit's decision implicitly recognized the commerciality of Iran's actions but denied jurisdiction for lack of "direct effect" by arguing that:

"At the time of the expropriation, the Plaintiffs lived in Iran and their property was in Iran. Hence, the financial loss, occurred in Iran. The fact that the Plaintiffs have since become United States residents does not alter this analysis," (emphasis added) Abolala Soudavar et al. v. Islamic Republic of Iran  et al., 186 F.3d 671, at 674.

Defendants contend that there is no implied reference in there to a ban of payment (note 6, p. 7). Their contention is negated by the use of the word "expropriation" therein which obviously refers to a taking without payment. Furthermore, one must note that the crux of the 5th Circuit's decision is a time divide that creates two distinct situations: before or after Soudavar became a US resident in 1983. Since Soudavar only learned about the blacklisting and ban on payment in 1996, the 5th Circuit assumed, perhaps correctly, that the ban existed all along and prior to 1983. It thus considered that all relevant events were encapsulated in the vicinity of the 1979 nationalization decree and did not transgress into the post 1983 period, hence no "direct effect." It is then obvious that the 1999 offer cannot fit into that capsule, and that there is no repetition of "precise issues of jurisdiction."

Defendants contend that inadequacy of the 1999 offer and its non-acceptance by Soudavar in the United States does not create a direct effect. This is obviously contradicted by a decision of D.C. Circuit Court, namely Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 438 (C.A.D.C. 1990) at 451, where similar "direct effect" cases are enumerated including non-payment of principal and interest to US residents in Callejo v. Bancome S.A. 764 F2d at 1110 1112, and breach of contract or letter of credit to a Texas corporation in Texas Milling Corporation v. Federal Republic of Nigeria, 647 F.2d 300 (2d Circ. 1981) at 312-13. Same is echoed in Weltover v. Republic of Argentina 941 F.2d 145, at 152: "When, as here, the breach of an agreement deprives the corporate plaintiff of capital to which it is lawfully entitled there is a direct financial loss to the plaintiff."

Defendants contend (p. 7) that since "there is no suggestion that Iran intended to make payment to Soudavar in the United States in United States currency, the analogy with Weltover is wrong. This proves a lack of comprehension of the case. In Weltover the main arguments revolved around the question: why should there be a direct effect since the plaintiffs were all foreign corporations? The requirement of payment in New York thus created a nexus for the plaintiffs which they otherwise lacked. Had one of them been a US corporation or had some active presence in the United States, the New York bank issue would have been superfluous: 

"We believe, however, that a bright‑line rule limiting the situs of an effect to the foreign plaintiff's domicile, place of incorporation, or principal place of business is too facile an interpretation of the FSIA.  Were it so limited, it would be the rare instance in which any foreign plaintiff could be said to suffer a direct effect in the United States," (emphasis added) Weltover v. Republic of Argentina 941 F.2d 145, at 152.
Treaty of Amity

By misquoting our arguments and pretending that we sought jurisdiction through "the limited waiver of immunity" of the Treaty of Amity, and relegating their response to a footnote, Defendants are trying to minimize and blur our arguments in this respect. In the previous case, the 5th Circuit, through incorrect translation (see our Original Complaint p.1 note 1), was able to create for Iranian agencies an immunity that Article XI of the treaty could not otherwise grant. The 5th Circuit's scope of concern with the Treaty of Amity was narrow and irrelevant to this case because we have not invoked the "limited immunity" of Article XI here. Instead, we have relied on the combined effects of Articles III and IV, and also viewed Iran's debt as a property of Soudavar that the United States was obligated to protect in face of a proposal for lower remuneration.

The Treaty of Amity is the Law of the Land and too important to be discarded by a flick of the hand. As another case against Iran and its agencies (Abolala Soudavar v. Islamic Republic of Iran, Bonyad-e Mostazafan va Janbazan, Sabt-e Ahval-e koll-e Keshvar, and Hojjatol-Islam Nayerri ????) that we just have filed will show, the Treaty of Amity argument is not about to disappear without due consideration. It must be dealt with, thoroughly and conclusively, and not through bogus translations.

Correction and Certification

In the attached Affidavit, a typo that transformed the dates stated in fact 11 of our Original Complaint (p. 3, 1996 and 1997 instead of 1976 and 1977) is corrected, and all other facts are certified, and a translation of Iran's 1999 offer is attached.

Respectfully submitted this 2nd day of November, 2000.







_____________________

Abolala Soudavar (pro se)

8403 Westglen dr. 

Houston, TX 77063

tel: 713 784-1400

fax: 713 784-1916

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of my Response to Motion to Dismiss was sent through certified mail to:

Mr. Bruno A. Ristau

Arman Dabiri

Law offices of Bruno A. Ristau

1701 Pensylvania Ave., NW

Washington, D.C. 20006

On this 2nd day of November , 2000.


By:__________________________

Abolala Soudavar

8403 Westglen

Houston, TX 77063

(713) 784-1400

(713) 784-1916 (Fax)

              PRO SE

� The transcript of the oral discussions of the Weltover case before the Supreme Court (1992 WL 688042, at 27, 28) also fully supports this interpretation.
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