IN THE UNITED STATES DISTRICT COURT 

FOR THE Southern DISTRICT OF Texas

Houston Division

	ABOLALA SOUDAVAR,

Plaintiff

v.

president of the united states of america
                               Defendant
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§
	CIVIL CAUSE NO.  H01-0343
                                       


PLAINTIFF ABOLALA SOUDAVAR'S RESPONSE TO DEFENDANT'S MOTION TO DISMISS
Lawyerly rhetoric notwithstanding, what is at stake here is no less than the validity of a US commitment, whether a treaty that is the Supreme Law of the Land, is to be honored or is not worth the paper that it's written on. This is the question that will be asked by all those who have already signed treaties with the Unite States and all those who will ever contemplate to do so. And that is why the Secretary of State as well as signatories of friendship treaties with the United States have been alerted to these proceedings (exhibit 1, 2and 3). One can only hope that the Court's decision will be taken in full recognition of the global implications of this case. 

State of National Emergency

Defendant claims that our objection to its reliance on a state of national emergency raises a political question and therefore nonjusticiable (Motion, sec.V). In support of its claim it cites Beacon Products Corp v. Reagan, 633 F Supp. 1191, 1993 (D. Mass. 1986) in which Beacon Products sought indeed an injunction against the political process that led to the embargo on trade with the Republic of Nicaragua. Our objection to the Sanctions Executive Order though is not about the political decision but about the applicability of the International Emergency Economic Powers Act (50 USC Chapter 35, "IEEPA") as a matter of law. It's about the time limit inherent to the IEEPA and the actions or inactions of the government that negates the very definition of state of emergency.

As quoted by Defendant, Beacon Products Corp v. Reagan (at 1193) emphasizes that: "The President's IEEPA powers may be exercised only when a state of national emergency has been declared" (emphasis added). In other words, the state of emergency is the very basis and the prerequisite of an IEEPA decree. But "emergency" is undefined in the law. "In the absence of such a definition, [one must] construe a statutory term in accordance with its ordinary or natural meaning" FDIC V. Meyer, 510 U.S. 471 (1994), at 475. The Oxford Encyclopedic English Dictionary (1991), defines emergency as: "a sudden state of danger, conflict, etc., requiring immediate action." Immediacy in this definition obviously implies a short-term situation, and certainly not one that can linger on for more than thirteen years.

More importantly, whatever assessment the President made in regards to the Iranian situation that led him to impose sanctions must have led him to abrogate the Treaty of Amity as well, for one cannot consider the same person simultaneously as friend and foe. The Treaty of Amity and the sanctions cannot co-exist. The non-abrogation of the Treaty of Amity undermines the validity of the state of national emergency and therefore the basis and the very validity of the Sanctions Executive Order. Our objection is thus justiciable as a matter of law.

Last-in-time considerations

Significantly, Defendant has chosen not to address the issue of last-in-time in comparing the Treaty of Amity with the Sanction Executive Order. And for obvious reasons: the facts are undeniable. By invoking the Treaty of Amity in The Hague, the United States has reaffirmed its validity and has made it last-in-time. The Sanctions Executive Order must therefore be rescinded.

Jurisdiction

Defendant cites two cases to reject a jurisdiction based on the Treaty of Amity (Motion, sec. VII). Unfortunately both are misleading. 

In Soudavar et al. v. Islamic Republic of Iran et al., 186 F.3d 671 (5th Cir. Tex., 1999, cert. denied), relying on the well settled issue that the limited waiver of immunity  "extends only to enterprises of Iran, not Iran itself", id. at 675, and through the bias of a bogus translation in which it qualified an independent Iranian enterprise as "Department", id. at 674,
 i.e. as an organ of state, the Circuit Court argued that the limited waiver of Article XI of the Treaty of Amity did not apply, and thus denied jurisdiction. Be that as it may, its denial of jurisdiction was in regards to a foreign entity, generally protected from suit by the Foreign Sovereign Immunity Act (FSIA). It has no bearing on the instant case, which is about a US entity being sued in a US court.

In National Iranian Oil Company v Ashland Oil, 716 F.Supp. 268 (S.D. Miss., 1989), at 274, the court noted "[i]n essence, Ashland claims that the Treaty of Amity provides an alternative basis for federal jurisdiction in an action against a foreign state" (emphasis added). Ashland's claim was based on Article XI of the Treaty of Amity and the limited waiver of immunity concerning a state enterprise. In seeking a jury trial that was banned by the FSIA, Ashland invoked the Article XI waiver of immunity as justification for its demand. The court argued "neither the treaty nor the substantive portions of the FSIA, as stated above, deal specifically with access to federal courts; they do not provide for federal jurisdiction but rather operate to remove what would otherwise be an impediment to the exercise of jurisdiction, that being sovereign immunity, and they therefore perform a different function than does 28 USC 1330", (emphasis added), id at 275. The jurisdiction conferred by 28 USC 1330 is for suing foreign entities in the United States. The Ashland reference to the Treaty of Amity as "not providing jurisdiction" could only be -and was- in reference to Article XI and the limited waiver of immunity that it provided against an Iranian enterprise. Said decision is not applicable to the instant case because Plaintiff is not suing a foreign entity.

The jurisdiction that we claim here is based on Article III.2 and Article X in tandem:

Article III. 2. 
Nationals and companies of either High Contracting Party shall have their juridical status recognized within the territories of the other High Contracting Party, in all degrees of jurisdiction, both in defense and pursuit of their rights, to the end that prompt and impartial justice be done. Such access shall be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or of any third country. It is understood that companies not engaged in activities within the country shall enjoy of such access without any requirement of registration or domestication (emphasis added). 

Article X.

Between the territories of the two High Contracting Parties there shall be freedom of commerce and navigation.
In sum, the Treaty of Amity as the Supreme Law of the Land confers through Article X, the right to freedom of commerce, and through Article III.2, full jurisdiction "in defense and pursuit" of said right. There can be no clearer conveyance of jurisdiction. It is unequivocal unambiguous and succinct. 

Several points however need to be reemphasized:

1- Article III.2 is not a clause that for instance Ashland Oil could have invoked in its suit because it was a US entity suing in a US court.

2- The jurisdiction conferred by Article III.2 is absolute. The sentence "upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party" (i.e. the United States) only establishes a comparison threshold or minimum standard. It does not create a one-on-one linkage with the rights of nationals of the United States. The type of loophole that the Supreme Court found in the Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia, that subjected the rights conferred by that treaty to "local laws," i.e. US laws, (Argentine Republic v. Amerada Hess Shipping Corp. 109 S. Ct. 683 (1989), at 693) simply does not exist in the Treaty of Amity with Iran. In other words, Iranians may have jurisdiction in defense of rights conferred by the Treaty of Amity that US nationals may not. Also, the jurisdictional rights conferred by the Treaty of Amity cannot be burdened with prerequisites such as "exhausting administrative remedies", nor can they be barred by considerations of US sovereign immunity.

Standing

Defendant claims that Plaintiff has no standing (Motion, sec. VI). According to his arguments nothing short of braking the law and importing items illegally would provide standing. This of course is a step that Plaintiff did not take and does not believe to be necessary to establish standing.

Contrary to Defendant's claims, Plaintiff's injuries are neither conjectural nor hypothetical but actual and concrete. Indeed, the attached affidavit (exhibit 4) clearly shows that in his line of activity, i.e. high-end furniture, and given the type of furniture he makes in metal and wood to both of which a special labor-intensive car-paint finish is applied, Plaintiff had a real advantage in having his pieces manufactured in Iran. The reasons being: cheap labor-cost, low value local currency and most importantly, the availability of skilled labor for metal welding (for metal furniture) and car painting (for both metal and wood). By virtue of his past occupation as president of an automotive industry in Iran, Plaintiff was very much aware of the Iranian potential and wished to shift a part of his production there. In a further concrete step, samples and drawings were sent, and prototypes were manufactured and tested. The quality was excellent and the cost was low. 

Plaintiff thought the sanctions against Iran would be terminated soon, and his knowledge of the Iranian industry would provide him with a unique competitive edge in his segment of market. To no avail. Sanctions remained and the injury to plaintiff continued. As the attached affidavit also attests, the injury that Plaintiff has suffered is not one shared by a large class of citizens that Pederson v. Louisiana State University, 213 F3d 869 (5th Cir. 2000) alluded to. As argued, and as required by Pederson, the harm is (a) actual and concrete, (b) directly traceable to the sanctions, (c) will be redressed as soon as they are lifted.

Exhausting Administrative Remedies

Defendant claims that since I have not sent a letter to the President, I have not exhausted the Administrative Remedies (Motion, sec. VIII, p. 6) required by the FTCA. The letter sent by the President of the Iranians for International Cooperation and dated 03-03-2000 (exhibit 5) is on behalf of all of us. It fulfills the requirements of the FTCA to give the administration sufficient time to do something about the sanctions. More than six months later the sanctions have not been lifted. 

Should the Court still decide that monetary damages cannot be awarded, the issue of redress of rights conferred by the Treaty of Amity must nevertheless be addressed.

Conclusion

Defendant has no reasonable grounds for demanding a motion to dismiss. Its motion should be denied.

Respectfully submitted this 27th day of April, 2001.


















_____________________

Abolala Soudavar (pro se)

8403 Westglen dr. 

Houston, TX 77063

tel: 713 784-1400

fax: 713 784-1916

All documents pertaining to this lawsuit are posted on:     www.soudavar.com

� In a highly irregular move, the Circuit Court decided to translate on its own the name of Sazman-e Gostaresh va Nowsazi-ye Sanaye Iran as “Department of Expansion and New Development of Iran” whereas the official translation of that enterprise's name into English has always been “Industrial Development and Renovation Organization” or “IDRO”, a fully independent agency of the Iranian government structured as a commercial corporation. 
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