IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF Columbia
	ABOLALA SOUDAVAR,

                                             Plaintiff

                            vs.

ISLAMIC REPUBLIC OF Iran, 

Bonyad-e Mostazafan va Janbazan, Sabt-e Ahval-e koll-e Keshvar, and

Hojjatol-Islam nayerri 

                                             Defendants
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	     CIVIL CAUSE NO.00-02506

                        (HHK)


Response to Defendant's Motion to Dismiss
We take comfort in the Motion of Defendants as it negates none of our arguments but instead argues at length against issues that we have not raised:

FSIA issues

Defendants analyze the applicability of FSIA 1605a(3). We did not invoke it and we see no necessity to comment on it.

Defendants suggest "contact" with "forum" as a pre-requisite for jurisdiction (Response p. 10) whereas the FSIA does not require it. The clause that we have relied on, namely clause 3 of FSIA 1605a (2) only requires two conditions, "commerciality," and "direct effect" in the United States.

Defendants have labeled their actions as "nationalization." None of the Iranian documents invoke nationalization nor even allude to it. To the contrary, as we had explained in our Original Complaint, the stated purpose was a "resale" on behalf of an imagined disappeared owner gone to the Land of Infidels, much as an estate liquidator operates. In the process "service fees" have been added much in the way that for instance certain restaurants add a 15% or 18%  gratuity to the tab of a large party without the prior approval of the client.


Defendants have not responded to our allegation of fraud that clearly throws the actions of Defendants out of the sovereign domain. Using the "nationalization" label without substantiation is not good enough. As quoted in footnote 13 of our Original Complaint, "the acts of even a state official, taken in violation of a nation's fundamental law and wholly unratified by that nation's government" cannot be "properly be characterized as an act of state" Kadic v. Karadzic, 70 F3d 232 (2nd Cir. 1995) at 249. Once plaintiffs invoke an exception to the FSIA the burden shifts onto defendants to disprove it.
 In the instant case, it was incumbent upon Defendants to show a modicum of legality in trying to negate our claims. The least they could have done was to provide the text of the so called Leader's Order allegedly dealing with properties of Iranians living in the Land of Infidels, and to explain why it is in the form of an authoritative religious order and/or how it provides a legal basis for their operations. They have provided none of that. But even if the legality of the decree is admitted, the subsequent "resale" of properties not included in the decree was argued to be fraudulent, a claim that Defendants have not refuted.

Treaty of Amity

Defendants invoke Jafari v. Islamic Republic of Iran, 539 F. Supp. 209, 214 (N.D. Ill. 1982) to claim that Article VI of the Treat does not protect one "country's nationals" against their own sovereign. We agree. Article VI alone does not provide such protection and that is what was invoked in Jafari v. Islamic Republic of Iran. But here we have invoked Article IV in conjunction with Article III that grants equal rights and jurisdiction to Iranians: equal to those of Americans or any third country citizens who might get a preferential treatment. It clearly grants jurisdiction on grounds other than those foreseen by the FSIA and is thus in conflict with it.

Alien Tort Act

On p. 10 of their response, Defendants once again use an unsubstantiated label, namely that of "expropriation," to reject the applicability of the Alien Tort Act. But as stipulated in fact 5 of our Original Complaint, Plaintiff's properties were theoretically sold on his behalf and its proceeds kept in trust until his resurrection from the Land of Infidels. This is not expropriation. It is robbery under the guise of benevolence. 

As the champion of the Argentina Republic v. Amerada Hess, Defendants' Attorney may speak with authority about that case, but should not authoritatively extend sovereign immunity to foreign agencies, individuals and corporations involved in a fraudulent operation.

Respectfully submitted this   10th   day of  January, 2001.








_____________________

Abolala Soudavar (pro se)

8403 Westglen dr. 

Houston, TX 77063

tel: 713 784-1400

fax: 713 784-1916
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Mr. Bruno A. Ristau

Arman Dabiri

Law offices of Bruno A. Ristau

1701 Pensylvania Ave., NW

Washington, D.C. 20006

On this 10th day of January, 2001

	
	By:__________________________

           Abolala Soudavar (pro se)
8403 Westglen

Houston, TX 77063

(713) 784-1400

(713) 784-1916 (Fax)


� "The party seeking immunity bears the initial burden of establishing a prima facie showing that it qualifies as a foreign state under the FSIA. Phaneuf v. Republic of Indonesia, 106 F.3d 302, 305 (9th Cir.1997); Gates v. Victor Fine Foods, 54 F.3d 1457, 1463 (9th Cir.), cert. denied, 516 U.S. 869, 116 S.Ct. 187, 133 L.Ed.2d 124 (1995) (citing Joseph v. Office of Consulate General of Nigeria, 830 F.2d 1018, 1021 (9th Cir.1987), cert. denied, 485 U.S. 905, 108 S.Ct. 1077, 99 L.Ed.2d 236 (1988)).   Once the prima facie case is established, the burden shifts to the plaintiff to offer evidence that an exception to the FSIA applies.  Phaneuf, 106 F.3d at 307.   If the plaintiff meets this burden, the burden shifts back to the party seeking immunity to demonstrate by a preponderance of the evidence that the exception does not apply, Id." (emphasis added)  Morgan Equipment Co. v. Novokrivorogsky State Ore Mining and Processing Enterprise, 57 F. Supp. 2d 863 (ND Calif. 1998), 868.
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