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No. 01-21089

IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

_________________________

Abolala Soudavar
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George W. Bush

The president of the united states of America
Defendant - Appellee.

_________________________________________________________________

petition for rehearing

It is a universal truth that when a just cause is negated, the negation must rely on falsification, evasive tactics or absurd logic. In rendering its decision, this Panel of the Court of Appeals has relied on all three.

I . Factual and Legal Errors

1- To set the tone, the decision starts with an incorrect statement: “Soudavar argues that President Bush unjustly issued argued executive orders imposing trade sanctions against Iran.” As the detailed list of executive orders showed, none where signed by President Bush and that is precisely why, when the 5Th Circuit changed the style of the case from the one used at the District Court level to the one including the name “George W. Bush,” we objected and requested removal of it for fear of confusion (that motion was of course denied). Said mistake does not affect the core of the Panel’s decision, but it is indicative of the general shallowness of its decision.

2- The Panel found our arguments—about the non-applicability of the “emergency” label to the Iranian situation (as a matter of law and not politics)—unpersuasive. One must point out that the real victim of the Panel’s decision is not the trade with Iran but the checks and balances that Congress intended to put on presidential power, particularly in the case of the International Emergency Economic Powers Act (50 USC Chapter 35) TA \l "International Emergency Economic Powers Act (50 USC Chapter 35)" \s "International Emergency Economic Powers Act (50 USC Chapter 35)" \c 2 . According to the 5th Circuit, “emergency” is in fact a blank check for the government to act as it pleases. 

3- The Panel relies on Soudavar et al. v. Islamic Republic of Iran et al., 186 F.3d 671 (5th Cir. Tex., 1999, cert. denied) TA \l "Soudavar et al. v. Islamic Republic of Iran et al., 186 F.3d 671 (5th Cir. Tex., 1999, cert. denied)" \s "Soudavar v. Iran" \c 1  to set aside the very basis of this lawsuit, i.e. Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899" \s "Treaty of Amity" \c 5 , T.I.A.S. 3853, 284 (“Treaty of Amity”). By simply reading the relevant praragraph of the 5th Circuit opinion,
 and the precedent on which it was based (Berkovitz TA \l "Berkovitz v. Islamic Republic of Iran, 735 F.2d 329, 333 (9th Cir.1984)" \s "Berkovitz" \c 1  v. Islamic Republic of Iran),
 even a novice lawclerck can tell that it has no bearing on this case. For said cases involved US residents/citizens suing the Iranian Government and its agencies, and the issue was whether the waiver of immunity stipulated in Article 11, par. 4: 
"No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or business activity within the territory of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from taxation, suit, execution of judgment or other liability to which privately owned and controlled enterprises are subject therein;"

applied to Iran or only its agencies. Berkovitz TA \s "Berkovitz" , reconfigured the above to get a correct reading for a case against an Iranian entity:

"No enterprise of [Iran] ... including corporations, associations, and government agencies and instrumentalities ... shall, if it engages in commercial, industrial, shipping or other business activities within [the United States] ... claim or enjoy ... immunity [in the United States] ... from ... suit...."

and confirmed that the sovereign entity remained immune from suit, but the immunity of an agency would be waived, provided though, it had conducted business in the United States. The trigger for this immunity waiver is a business activity in the country of the opposite party (or the other “High Contracting Party”). We never alleged the President to have conducted business activites in Iran and never sought removal of immunity through Article 11.

Instead, we had argued about the right of trade between Iran and America, conferred to every Iranian as per Article 10, and the jurisdictional right to pursue the right to trade as per Aricles III and IV. Finding our jurisdictional arguments too straightforward to counter, the Panel decided to burry it under a previous 5th Circuit decision that has no bearing on this case and, as pointed out in our Appeal Brief, was itself an absurd decision. 

But for the sake of argument, let us suppose that the conflict between the Treaty of Amity TA \s "Treaty of Amity"  as the Supreme Law of the Land, and the Sanction Executive Order cannot be resolved, and the immunity of the President cannot be lifted throught the Treaty of Amity. It is still undeniable that the Treaty of Amity confers a right to trade, and that Plaintiff has asked for injunctive relief. Given that the Panel advertises at the outset of its decision that a dismissal will only be upheld if “it appears that no relief could be granted based on Plaintiff’s alleged facts,” then it is incumbent upon the Panel to grant injunctive relief as per 5USC 702 (2000) TA \l "5USC 702 (2000)" \s "5USC 702 (2000)" \c 2 :

An action in the court of the United States seeking relief other than monetary damages and stating a claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief therein be denied on the ground that is against the United Sates..,

As the Panel argued, monetary damage had been forfeited in the Appeal Brief, and therefore only injunctive relief was sought. 

It is to be noted, that in a parallel decision on the case of Soudavar v. FAA (5th Circuit No. 01-21089), another panel argued that when “review is sought not pursuant to specific authorization in the substantive statute, but only under the general review provisions of the APA, the ‘agency action’ in question must be ‘final agency action.’” Lujan v. National Wildlife Federation, 497 U.S. 871, 882 (1990) TA \l "Lujan v. National Wildlife Federation, 497 U.S. 871, 882 (1990)" \s "Lujan v. National Wildlife Federation, 497 U.S. 871, 882 (1990)" \c 1 . And then sought the definition of ‘final agency action’ in Taylor-Callahan-Coleman Counties Dist Adult Probation Dep’t v. Dole, 948 F.2d 953, 958 (5th Circuit. 1991) TA \l "Taylor-Callahan-Coleman Counties Dist Adult Probation Dep’t v. Dole, 948 F.2d 953, 958 (5th Circuit. 1991)" \s "Taylor-Callahan-Coleman Counties Dist Adult Probation Dep’t v. Dole, 948 F.2d 953, 958 (5th Circuit. 1991)" \c 1  where ‘final’ is explained to hinge on several factors, a) including whether the challenged action is a definitive statement of the agency’s position; b) whether the action has the status of law with penalties for noncompliance; c) the directness and immediacy of the action’s impact upon the plaintiff, and whether immediate compliance is expected. It is clear that all three conditions are met in the present, and the Executive Order is a “final action.”

II . Request

In view of the problems underlined above, and for the sake of the law, the Panel is requested to ponder over the issues once more, and either accept our argument or refute them in a publishable and published decision. Omerta is a rule for the Mafia and not for the court of Appeal.
	       _________________________

Abolala Soudavar PRO SE

8403 Westglen

Houston, TX 77063

(713) 784-1400

(713) 784-1916 (Fax)
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� “[5] The Plaintiffs also argue that we have jurisdiction over this cased based on the Treaty of Amity� TA \s "Treaty of Amity" �.  Treaty of Amity, Economic Relations and Consular Rights between the United States and Iran, 8 U.S.T. 899.  We disagree.  The limited waiver of immunity in the Treaty of Amity "extends only to enterprises of Iran, not Iran itself."  Berkovitz v. Islamic Republic of Iran, 735 F.2d 329, 333 (9th Cir.1984)� TA \s "Berkovitz" �;  see Foremost� McKesson v. Islamic Republic of Iran, 905 F.2d 438, 452 (D.C.Cir.1990);” Soudavar v. Iran, at 674-75.


� [6] The heirs apparently claim the Treaty of Amity� TA \s "Treaty of Amity" � constitutes an express waiver of Iranian sovereign immunity for all harms flowing from wrongs against foreign nationals engaged in commercial activity in Iran.  If such an express waiver under section 1605(a)(1) existed by operation of the treaty, jurisdiction would be established under section 1330(a) because Iran would "not [be] entitled to immunity under sections 1605�1607," and, in addition, because a "foreign state is not entitled to immunity ... under any applicable international agreement."  28 U.S.C. § 1330(a).  The Treaty of Amity, however, will not trigger these provisions.





 The Treaty of Amity� TA \s "Treaty of Amity" � allows United States nationals to enter Iran "for the purpose of carrying on trade [between Iran and the United States] ... and engaging in related commercial activities."  Treaty of Amity, supra, art. II, § 1.  It requires Iran to give the "most constant protection and security" to Americans in Iran, id. at art. II, § 4, and to accord them "fair and equitable treatment," id. at art. IV, § 1.  In recent years, the spirit of the agreement expressed in these articles has been decimated by revolutionary politics.  The treaty's only express provision for waiver of sovereign immunity, however, remains in article XI, paragraph 4:  "No enterprise of [Iran] ... including corporations, associations, and government agencies and instrumentalities ... shall, if it engages in commercial, industrial, shipping or other business activities within [the United States] ... claim or enjoy ... immunity [in the United States] ... from ... suit...."





 This limited waiver of sovereign immunity extends only to enterprises of Iran, not Iran itself.  See Security Pacific National Bank v. The Government and State of Iran, 513 F.Supp. 864, 880 n. 23 (C.D.Cal.1981)� TA \l "Security Pacific National Bank v. The Government and State of Iran, 513 F.Supp. 864, 880 n. 23 (C.D.Cal.1981)" \s "Security Pacific National Bank v. The Government and State of Iran, 513 F.Supp. 864, 880 n. 23 (C.D.Cal.1981)" \c 1 �;  cf. Gibbons v. Republic of Ireland, 532 F.Supp. 668, 672 (D.D.C.1982)� TA \l "Gibbons v. Republic of Ireland, 532 F.Supp. 668, 672 (D.D.C.1982)" \s "Gibbons v. Republic of Ireland, 532 F.Supp. 668, 672 (D.D.C.1982)" \c 1 � (virtually identical treaty provision)  ("This provision clearly waives the immunity of 'enterprises' of the Republic of Ireland owned by the state but is silent as to the sovereign itself.").  Furthermore, this limited waiver extends only to enterprises "doing business" in the United States.  See Harris Corp. v. National Iranian Radio and Television, 691 F.2d 1344, 1350 (11th Cir.1982)� TA \l "Harris Corp. v. National Iranian Radio and Television, 691 F.2d 1344, 1350 (11th Cir.1982)" \s "Harris Corp. v. National Iranian Radio and Television, 691 F.2d 1344, 1350 (11th Cir.1982)" \c 1 �; see also Gibbons v. Udaras na Gaeltachta, 549 F.Supp. 1094, 1107�08 n. 4 (S.D.N.Y.1982) (virtually identical treaty provision).  The heirs have not alleged liability on the part of any Iranian enterprise doing business in the United States.  The Treaty of Amity� TA \s "Treaty of Amity" � therefore has no application to jurisdiction over their wrongful death action.





 We conclude that neither the FSIA nor the Treaty of Amity� TA \s "Treaty of Amity" � provides an exception to sovereign immunity that will sustain jurisdiction in this case under 28 U.S.C. § 1330.  Because we hold the district court lacked jurisdiction, we do not reach the question whether the Algerian Declaration also precludes the heirs' suit;” Berkovitz� TA \s "Berkovitz" � v. Islamic Republic of Iran





� See preceding note.
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