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APPELLANT’S Reply BRIEF

The FAA’s brief contains a number of errors that we list as follows:

I .  Factual errors

A . Prima facie evidence

The FAA alleges that Appellant relies on “hearsay” and has not presented the court with prima facie evidence. In our brief (p. 13) we had clearly stated that: 

The potency of our case rests on the prima facie evidence that the mere sight of the Iranian passport triggered the search, and both airline and FAA officials had confirmed that Iranian passport holders were earmarked in advance for the extensive luggage search.

Through affidavits and photos, the relevant facts were presented to the District Court and the FAA did not oppose nor deny them. As facts they remain uncontroverted. If the FAA does not believe that these constitute prima facie evidence, it must use a logic that transcends rationality. If the Court shares the same logic, it need not go any further. It should plainly explain why prima facie evidence was not presented and we will accept dismissal without further arguments.

B .  The FAA responsibility

Even though the policies against Iranians are set by the intelligence community and channeled, as we had pointed out in our Response to Motion to Dismiss  to the FAA by its Director of Intelligence and Security,
 we have designated the FAA and not him as defendant in our lawsuit because ultimately the policy in question is approved by the FAA at the highest level. Therefore, the FAA as a whole bears responsibility for this erroneous policy, and not a designated scapegoat.

The FAA tries to dissociate itself from the actions of airlines and security personnel in airports. By law, the FAA sets the security procedures and the airlines and airport security personnel have to obey and follow them. Insofar as these people are implementing FAA procedures they are in fact acting as agents of the FAA and as their surrogates. More importantly, by law the FAA has a "Federal Safety Manager" stationed at airports whose duties include:

(2) ensure, and assist in, the development of a comprehensive security plan for the airport that -

          (A) establishes the responsibilities of each air carrier and airport operator for air transportation security at the airport; and

          (B) includes measures to be taken during periods of normal airport operations and during periods when the Manager decides that there is a need for additional airport security, and identifies the individuals responsible for carrying out those measures;

(3) oversee and enforce the carrying out by air carriers and airport operators of United States Government security requirements, including the security plan under clause (2) of this subsection;

        …

 (5) coordinate the day-to-day Government aviation security activities at the airport; (emphasis added, 49 USC 4493)     

It is clear from the above that since the FAA man on the spot has both the duty to establish the responsibilities of the airline and airport security personnel and to supervise their operation on a day-to-day basis, the security actions of this personnel is dictated by the FAA up to its very last detail. The FAA cannot dissociate itself from the actions of the airline and airport personnel and cannot blame them for repeated mistakes because they are constantly monitored by it.

If the FAA is allowed to wash its hands from responsibility by hiding behind airline or airport personnel, then next time its own employee would issue an unlawful order it can argue that it was actually a “Bic” pen that signed the order and responsibility thus lies with the Bic manufacturer!

II .  Errors in the interpretation of the law

A .  Injuctive relief

The gravamen of the FAA arguments against the jurisdiction made available through 5 USC 702 is that another statute, namely the APA (49 USC 46110), “grants consent to suit” at the appellate level, and that is where Plaintiff should have gone; and since he did not do so within 60 days, he has lost jurisdiction.

We need to first point out that the FAA did not present this argument in its initial Motion to Dismiss at the District Court level (i.e. is not a standard FAA defense for this type of cases) but only hung on to it as a last stand defense in its Motion for Reconsideration. More importantly, we raised a number of objections—clearly refuting the FAA’s theory—against which it never found a plausible argument. The only difference his present and past arguments is that the FAA is now acknowledging the 60 days limitation period mentioned in the APA, and is trying to use it against us in order to blur its implication for the very definition of an FAA order. 

We had argued that the facts submitted in our Original Complaint were symptomatic of a wrongdoing and only revealed certain facets of it. The real scope of this wrongdoing is not known, for the FAA neither publishes its directives nor allows any of its officials to divulge the slightest information on the subject. Whatever it is, it cannot be termed an "order" as the FAA wishes us to believe. According to The Oxford Encyclopedic English Dictionary (1991), p.1023, an order is an "authoritative command". This FAA decision or action is certainly not authoritative. If anything, it is cowardly, because the designation of Iranians as a suspect class is still officially denied by its officers as well as high-echelon airline employees whom they have instructed to stick to the party-line and pretend that their security selections are random-based and computer-generated.


More to the point, according to 49 USC § 46110 (a):

… a person disclosing a substantial interest in an order … may apply for    review of the order by filing a petition for review… The petition must be filed not later than 60 days after the order is issued.  The court may allow the petition to be filed after the 60th day only if there are reasonable grounds for not filing by the 60th day (emphasis added).

the 60 days time limit is essential to the definition of an "order" that falls under the spell of the above statute: it must be issued in a manner that its targets are advised of, or made aware of, either by written notification or through publication, so that they can file a petition against it. If the FAA officially denies this wrongdoing and Iranian travelers are not officially advised about their designation as a suspect class, what is the commencement date for the 60 days period?


Moreover, if the complaint were referred to the Court of Appeals, 49 USC § 46110 (c) dictates that this Court has to review it in order to:

" affirm, amend, modify, or set aside any part of the order"

The question then is: what "order" is the FAA going to present to the Court of Appeals for review if it even denies its existence or refuses to produce copies of its findings or written directives? What is the Court of Appeal to review and to affirm, or amend, or modify? 

At this stage of the proceedings, the FAA's decision relative to Iranians cannot be labeled an "order" as yet. The true nature of its decision must be investigated as part of normal trial proceedings at the District Court level, and if at any point in time it becomes uncontroversially clear that it is in fact an order, the FAA can then file a new motion for transfer to the Court of Appeals. But even then it will have no ground for transfer. Because, unlike what the FAA's brief tends to project, not all actions against the FAA automatically fall under the jurisdiction of the Court of Appeals. If it were so the verb "may" wouldn't have been used in 49 USC § 46110(a). As concluded in Crist v. Lieppe, 138 F3d 801, 804 (9th Circuit 1998) citing Mace v. Skinner, 34 F3d 854, 857-58 (9th Circuit 1994), there are two distinct possibilities:

"In Mace, we employed the following heuristic distinction to identify claims over which the district court could maintain jurisdiction: Does the appeal broadly challenge the constitutionality of the FAA's action--in which case the district court could have jurisdiction--or is the appeal "inescapably intertwined with a review of the procedures and merits surrounding the FAA's order"? Id. at 858; (quoting Green v. Brantley, 981 F.2d 514, 521 (11th Cir. 1993)."

Among the claims that Crist v. Lieppe (again citing Mace) found to assert "broad constitutional challenges sufficient to invoke subject jurisdiction in the district court" is:

"to give the public notice of and an opportunity to comment on such rules, and to publish them in the Federal Register", Id.

As we have pointed out, the FAA has neither given public notice nor an opportunity to comment on its secretive and hush-hush decision against Iranians. There is no order in the sense used in 49 USC § 46110.

The prima facie evidence presented in our complaint, is a pointer to serious constitutional violations. The consequences of this FAA wrongdoing go far beyond a mere administrative order, for they wipe out in one stroke sixty years of progress in civil liberties and human rights, and turn the clock back to the time when American-Japanese were incarcerated at Manzanar. The ethnic profiling undertaken by the FAA is not only an affront to the dignity of Iranians (60 millions of them), but also to the dignities of all Americans who see their moral standing undermined at a time their country aspires to project its moral authority on a global scale.

It is therefore a case that clearly falls by Crist v. Lieppe, within the boundaries of competence and jurisdiction of the District Court.

B . Monetary Damage

We have never pled a Bivens type jurisdiction and see no point in refuting arguments about its non-applicability to the instant case. Monetary damages must be awarded if the Court recognizes the waiver of immunity, and the jurisdiction that the Treaty of Amity offers against violations of rights mentioned therein. If the Court does not agree with our arguments, it may simply invoke the ill-conceived Soudavar v. Islamic Republic of Iran, 186 F.3d 67—that has no bearing on this case—as the FAA does, or come up, if it can, with a logical refutal that would at least clarify said oppinion and halt its misuse in future cases.

III .  Broader Danger

Finally we wish to point out that as stated in our 2nd Response to the FAA’s Motion to Reconsider, the FAA has to manage limited resouces to insure safety against a variety of hazards, the most important of which is mechanical failure and not passenger malevolence. Unfortunately, the crash of an Airbus in New York within a month after Sep. 11, and a number of crashes of private jets in the US as well as commercial jets abroad, may seem to prove us right once again. But Sept. 11 has so mesmirized the media and the FAA that neither of them are willing to discuss the mechanical risks of airplanes. It is a fact that the airline industry has suffered a lot and that the FAA’s misguided policies is disrupting that industry to the point that most of them will probably have to further neglect their mechanical surveillance. For the bureaucrats it’s only a question of saving their jobs, now. Future crashes are not of concern, now. Give them the ability brake the law in order to save their jobs, they would probaly require everybody—and not only Iranioans—to go naked on board as Thomas Friedman suggested in his article entitled “Naked Air.”
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� The duties of the Director of Intelligence and Security are:


(b) Duties and Powers. - The Director shall -


        (1) receive, assess, and distribute intelligence information related to long-term transportation security;


        (2) develop policies, strategies, and plans for dealing with threats to transportation security;


        (3) make other plans related to transportation security, including coordinating countermeasures with appropriate departments, agencies, and instrumentalities of the United States Government;


   (4) serve as the primary liaison of the Secretary to the intelligence and law enforcement communities; (49 USC 44931)


� New York Times, Dec. 26, 2001.
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