IN THE UNITED STATES DISTRICT COURT 

FOR THE Southern DISTRICT OF Texas

Houston Division

	ABOLALA SOUDAVAR,

Plaintiff

v.

president of the united states of america
                               Defendants
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§

§
	CIVIL CAUSE NO. _________

                                        Jury


PLAINTIFF ABOLALA SOUDAVAR'S ORIGINAL COMPLAINT
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, ABOLALA SOUDAVAR, and files this Original Complaint against the president of the united states of america:
PARTIES

Plaintiff, Abolala Soudavar ("Soudavar") is a citizen of Iran, a legal alien and resident of Houston, Harris County, Texas since 1983. 

Defendant, the President of The United States of America, has issued executive orders imposing sanctions and trade restrictions on Iran.

Introduction

As a tool of foreign policy, sanctions have a long history of application, a history that reveals a certain effectiveness at the threatening stage, but utter failure upon implementation. Two centuries ago, Napoleon miserably failed to economically isolate the British Isles through its Continental Blockade, and in modern days, as the attached study demonstrates (exhibit 1), US sanctions have been most ineffective. The obvious reasons are as follows:

1. Sanctions usually play into the hands of the government that they are meant to weaken, as they create a state of emergency that allows it to impose draconian measures on its subjects and increase control.

2. The flow of goods never stops as other suppliers step in, selling the same goods at a higher price. But instead of the free market, the target government controls the flow of goods and uses it as a mean to enrich its own supporters.

3. Meanwhile, helped by government propaganda, the population takes the sanctions as a national affront and usually closes ranks behind leaders that it would otherwise not support.

4. As a result, corruption increases in the target country, but through a "reverse osmosis effect," sanctions sometimes affect the country that imposes them as well. Indeed, as the stakes are high, intermediaries make lucrative offers to whoever is willing to find a way to circumvent sanctions. People are not all born saints and eventually give in to temptation.

5. As it usually turns out, the real victims of the sanctions are the population of the target country as well as the US companies who have lost business and see their foreign competitors grab their markets with increased profits.
 

6. In the meantime, Sadam Hussein remains uncontested amongst his people but Iraqi children suffer malnutrition.

7. Finally, one should note that as late as 1977, under pressure from the American Israel Public Affairs Committee ("AIPAC") lobby and in reaction to the Arab boycott of Israel, Congress opposed secondary sanctions as extraterritorial measures that impermissibly impinge on the sovereignty of other nations.
 And yet, 20 years later, under intense lobbying from the same AIPAC, sanctions were expanded to the extent of even providing punishment for overseas companies who did business with Iran. To be supportive of a close ally such as Israel is one thing, but to compromise one's principles and let foreign policy be dictated by an ally is another matter. The US will ultimately be perceived as an unprincipled power by other allies and unsuitable to be followed in its whimsical decisions. And it is precisely for this reason that the G7 group of nations refused to acquiesce to US' pressure on this issue.

In sharp contrast to sanctions, the open door policy towards China has allowed the expansion of the Chinese private sector at the expense of the government sector and has created an economic boom that has drastically moved China towards greater democracy and rule of law. Two key factors of the Chinese success story argue for the implementation of the same strategy towards Iran. The first is the long tradition of trade and entrepreneurship in China and the second the strong Chinese Diaspora that facilitated contact and communication between mainland and overseas market, especially the United States. The same conditions exist for the Iranian economy in which a strong merchant class has survived throughout the vicissitudes of history and can now be complemented by an active Iranian Diaspora who can facilitate communications with the mother country and help to orient industry and exports towards foreign markets.

This lawsuit is thus filed in full recognition of the benefits - to both Iranians and Americans - that a lifting of sanctions might generate.

facts of the case and Causes of action

Plaintiff is an Iranian whose right to do commerce with Iran is guaranteed by the Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 5  (“Treaty”), article X of which states (exhibit 2): 

"Between the territories of the two High Contracting Parties there shall be freedom of commerce and navigation"
Owning a company engaged in the import and manufacturing of furniture and furnishings in Houston TX, with a network of distribution throughout the United States, Plaintiff stood to benefit substantially from commerce between Iran and the United States. The sanctions imposed by successive presidential executive orders have deprived him from this opportunity, hence this lawsuit. 

Jurisdiction

The Federal issues raised in this case find their jurisdictional basis in 28 USC 1332 (a)(2) and the Treaty. The Treaty, signed in 1955, is a bilateral and self-executing treaty, approved by a 2/3 majority of the U.S Senate and ratified by the President of the United States in 1957 as per Art. II of the U.S Constitution TA \l "Art. II of the U.S Constitution" \s "Art. II of the U.S Constitution" \c 7 .
 Art. VI of the U.S. Constitution TA \l "Art. VI of the U.S. Constitution" \s "Art. VI of the U.S. Constitution" \c 7  dictates that such treaty is the “supreme Law of the Land.”
 

recap of the trade sanction history against iran

1- In consideration of the "hostage crisis", President Carter declared a "national emergency" to deal with problems of Iran (Exec. Ord. No. 12170, Nov. 14, 1979, 44 F.R. 65729). Said "national emergency" has been extended to present times, through annual notices by every subsequent President. 

2- President Carter first imposed sanctions in April 1980 (Exec. Ords. nos. 12205 and 12211, Apr. 17, 1980, 45 F.R. 26685). The trade sanctions therein covered both export to Iran (Section 1-101) and import from Iran (Section 1-102). They were lifted on Jan. 19, 1981 (Exec. Ord. no. 12282) subsequent to the Algiers accord. 

3- The trade sanctions were reinstated by President Reagan in 1987 (Exec. Ord. No.12613), oddly, in reaction to the Iran-Contra fiasco which revealed armed transactions with Iran in order to illegally finance a Nicaraguan insurgency by the US government. More oddly, the sanctions exempted the import of Iranian oil and refined products on which depended the Iranian government's revenue.

4- President Clinton modified the previous order once in 1995 and once more on Aug. 19, 1997 through Exec. Ord. No. 13059, Sec. 7, 62 F.R. 44533, section 1 of which reiterated with minor changes the importation ban:

Section 1. Except to the extent provided in section 3 of this order or in regulations, orders, directives, or licenses issued pursuant to this order, and notwithstanding any contract entered into or any license or permit granted prior to the effective date of this order, the importation into the United States of any goods or services of Iranian origin or owned or controlled by the Government of Iran, other than information or informational materials within the meaning of section 203(b)(3) of IEEPA (50 U.S.C. 1702(b)(3)), is hereby prohibited.

Arguments

What we have here are two conflicting statutes, one that grants commerce rights with Iran to Iranians and another that deprives them. To resolve the conflict one must consider the time sequence as well as the force of each statute.

The Last-in-time Concept

According to the principle of "last-in-time", a later Federal statute trumps the older ones. The problem here though is to determine which one is last. It is true that the Treaty was ratified in 1957 and the last of the Executive Orders (no. 13059) was issued in 1997, but in a litigation against Iran at the International Court of Justice in The Hague, the US presented a counter-claim based on the same Article X of the Treaty. The The Hague court order issued on March 10th, 1998 reads in relevant parts:

In its submission, the United States requests, on the one hand, that the Court adjudge and declare "[t]hat the United States did not breach its obligations to [Iran] under Article X (1) of the Treaty" and that "the claims of [Iran] are accordingly dismissed". On the other hand, Part VI of the United States Counter-Memorial sets forth its counter-claim and in its submissions the United States requests, with respect to its counter-claim, that the Court adjudge and declare:

"1. That in attacking vessels, laying mines in the Gulf and otherwise engaging in military actions in 1987-88 that were dangerous and detrimental to maritime commerce, [Iran] breached its obligations to the United States under Article X of the 1955 Treaty, and

2. That [Iran] is accordingly under an obligation to make full reparation to the United States for violating the 1955 Treaty in a form and amount to be determined by the Court . . .".

By relying on Article X of the Treaty, accepting the court's decision and continuing said litigation in The Hague, the United States has in effect revived said article of the Treaty and has made it "last-in-time".

Comparative Force

According to an observation by Justice Jackson and as expounded in the Supreme Courts decision Dames & Moore v. Regan,
 the force of an Executive Order is proportional to the degree of support and backing that it has received by Congress. In this perspective, one should note that the sanctions are based on a simple majority law, while the Treaty needed a 2/3 approval of the Senate for ratification. 

Furthermore, the expressed will of the Congress in regards to type of sanctions to be imposed on Iran is stated in the Iran-Libya Sanctions Act of 1996:

''(a) Policy With Respect to Iran. - The Congress declares that it is the policy of the United States to deny Iran the ability to support acts of international terrorism and to fund the development and acquisition of weapons of mass destruction and the means to deliver them by limiting the development of Iran's ability to explore for, extract, refine, or transport by pipeline petroleum resources of Iran; Pub. L. 104-172, Aug. 5, 1996, 110 Stat. 1541

Understanding that oil revenues is the lifeline of the government of Iran, and that the bulk of Iran's tax revenue is derived from salary taxes and very little is derived from commerce, Congress has rightly put the emphasis where it should be, i.e. on oil and not on ordinary commerce. Said declaration is in sharp contrast with the demagogic order of President Reagan in 1987, and by its lack of reference to ordinary commerce, it clearly does not condone the type of sanction imposed by the 1997 order. The sanctions, if not against the will of Congress do not enjoy its expressed support.

Question of Reviewability

We suspect that the US government's conflicting stances on its relationship with Iran may stem out of an incorrect reading of Sec. 11 of the International Emergency Economic Powers Act (50 Usc Chapter 35, "IEEPA") which reads:

''A determination to impose sanctions under this Act shall not be reviewable in any court."

This section must have been interpreted as a firewall that allows the US government to impose sanctions in total disregard of the Treaty. Said section though provides no firewall at all, for one should read no more or no less than it is written there. What is not reviewable is "the determination to impose sanctions", against which we have no quarrel. The government can determine that sanctions are necessary, and that decision is not reviewable. At the same time said section 11 provides no review restrictions - as to their nature and length in time for instance - on the sanctions themselves, otherwise it would have said: "sanctions are not reviewable." If it is worded as it is, it's probably because Congress did not wish to enact an unconstitutional provision to ban review when sanctions procedures conflicted with other statutes.

By its very name the IEEPA deals with an emergency situation, a word that ordinarily implies a short-term crisis. By no stretch of imagination an emergency should last 14 years, especially in view of an existing Treaty of Amity between the US and Iran. If the Treaty has not been abrogated in the meantime, it means that in effect there is no emergency. The least the US government could have done was to abrogate the Treaty with a one-year advance notice.
 An emergency situation during this one-year period would have been understandable, but not beyond it.

While the courts have usually been reluctant to interfere with the government's foreign policies, the case here hinges not on foreign policy but on a conflict between two statutes of the government's own making. This conflict cannot be resolved by the interested party who uses the two statutes simultaneously. It should be resolved by the court, and in favor of the statute which is stronger in force, last-in-time, and provides a more effective and sensible policy towards Iran, i.e. the Treaty.

Prayer

Plaintiff seeks injunctive relief against Executive Order no. 13059, as well as compensatory damages in the amount of $500,000 for direct and indirect costs including loss of revenue, incurred by him. In addition, Plaintiff seeks legal costs and attorney fees, and all other relief to which he may be entitled.
Respectfully submitted this 31st day of January, 2001.


















_____________________

Abolala Soudavar (pro se)

8403 Westglen dr. 

Houston, TX 77063

tel: 713 784-1400

fax: 713 784-1916

All documents pertaining to this lawsuit are posted on:     www.soudavar.com
� A point in case is the 600 million dollars plus deal that Conoco signed with Iran (March of 1985) to develop an offshore field which had to be cancelled as a result of new sanctions imposed by Washington while the French oil concern, Total, picked up the contract at a higher price; see H. Alikhani, Sanctioning Iran, Anatomy of a Failed Policy, London, New York, 2000, p.289


� AIPAC had previously argued before the House that the Arab boycott constituted "a harassment and blackmailing of America, an interference with their normal business activities .. that the boycott activities were contrary to the principles of free trade that the United States has espoused for many years… and the Arab interference in the business relations of American firms with other countries is in effect an interference with the sovereignty of the United States", Idem, p. 312.


� Interestingly, back in the 13th century, it was Persian merchants who reoriented the production of the Chinese kilns - which had suffered from a crumbling market due to the Mongol invasions - towards the Persian Lands. Their initiative led to the creation of the now famous Chinese blue-and-white porcelain, in a marriage of Cobalt blue from Iran with the traditional Chinese white porcelain; see A. Soudavar, "A Chinese Dish from the Lost Endowment of the Princess Soltânum," in Papers in Honor of Iraj Afshar, ed. K. Eslami, Darwin Press, Princeton (1998), or http://www.soudavar.com/page3.html.


� U.S. Const. Art. II.2: "He (the President) shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur."


� U.S. Const. Art. VI.2:"This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the contrary notwithstanding." 


� 


� International Court of Justice, General List no. 90, Case Concerning Oil Platforms, Islamic Republic Of Iran V. United States Of America, Counter-Claim Order.


� "In such a case the executive action "would be supported by the strongest of presumptions and the widest latitude of judicial interpretation, and the burden of persuasion would rest heavily upon any who might attack it." Id., at 637. When the President acts in the absence of congressional authorization he may enter "a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain." Ibid. In such a case the analysis becomes more complicated, and the validity of the President's action, at least so far as separation-of-powers principles are concerned, hinges on a consideration of all the circumstances which might shed light on the views of the Legislative Branch toward such action, including "congressional inertia, indifference or quiescence." Ibid. Finally, when the President acts in contravention of the will of Congress, "his power is at its lowest ebb," and the Court can sustain his actions "only by disabling the Congress from acting upon the subject." Dames & Moore v. Regan, 453 U.S. 654 (1981)


� As per Article XXIII (3), the termination of the treaty requires a one-year advance notice.
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