IN THE UNITED STATES DISTRICT COURT 

FOR THE Southern DISTRICT OF Texas

Houston Division

	ABOLALA SOUDAVAR,

                                                           Plaintiff  

       v.

Federal Aviation Administration
                                                        Defendant
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	CIVIL CAUSE NO. H01-0344

                                        


PLAINTIFF ABOLALA SOUDAVAR'S  RESPONSE TO DEFENDANT'S REPLY TO THE RESPONSE TO THE MOTION TO Reconsider
Introduction

Considering the battery of governmental lawyers at the disposal of Defendant, it is surprising to see the FAA filing a reply to our Response to its Motion to Reconsider, based on arguments that should have been raised, if at all, as part of their Motion to Dismiss or their Motion to Reconsider. There is no justification for prolonging the rhetoric at this reconsideration stage, especially with misguided arguments of the type contained in Defendant's Reply, where emotional tragedies are evoked in lieu of points of law, and disturbing theories of discrimination are presented as permissible. Lest their arguments be deemed as undisputed, we feel obliged to refute them hereunder.

FAA's tainted policies 

It goes without saying that the FAA's responsibility to ensure passenger safety is a most important task towards which no effort should be spared. Thousands of things can go wrong however and the FAA, as an agency with limited means, has to prioritize its objectives in order to judiciously spend its limited resources. Three main sources of danger are generally recognized in respect to passenger safety:

· passengers' malevolent interference

· human errors 

· mechanical failures

and the FAA has to counter all of them. 

Passenger security control falls within the first category. We had already pointed out in our Original Complaint and Response to the Defendant's Motion to Dismiss, that within this category, the threat of Saudi nationals should be given a higher priority than that of Iranians. Indeed, not counting their mastermind Osama bin Laden, the Justice Department has now indicted or apprehended at least fourteen Saudis in relation to the Al-Khobar incident and various embassy bombings. No Iranians have been indicted by the Justice Department whatsoever. Therefore, simple logic dictates that if Iranians are classified as a "suspect class" and Saudis are not, the FAA policies do not stem out of pure concern for passenger safety but are heavily tainted by the government's foreign policies and politicking.


Of more concern is the allocation of the FAA resources amongst the three aforementioned categories. For, while the accidents attributable to the first category are less than a handful, those caused by the other two categories go by the hundreds. The problem though is that the FAA has a built-in incentive to emphasize the first category at the detriment of the other two, since accidents of the first category can be attributed to the interference of unpredictable and foreign elements, while accidents of the other categories usually implicate the FAA (because of its monitoring and regulatory responsibilities in terms of airplane safety and pilot training).

A point in case is the tragic TWA800 accident cited by Defendant that ultimately caused the promulgation of the FAA security procedures against Iranians. In the very first night of the accident, an aviation expert at CNN convincingly explained how the disintegration pattern of the plane negated the terrorist theory. The FAA though, chose to loudly emphasize the terrorist threat while quietly issuing a series of mechanical directives aimed at rectifying a previously discovered defective pump and fuel line system. One cannot fault the FAA for investigating all possible causes of accident, but when two years of investigations proved the fallacy of the terrorist theory, a review of the onerous and illegal security procedures set up in the heat of the TWA800 drama was in order. With all the previous fanfare on the terrorist threat however, the FAA has cornered itself into a position from which any backtracking would result in a loss of face. Hence its obstinacy in maintaining illegal procedures.

The lack of legality notwithstanding, the main problem with designating an indiscriminately large group of people as a suspect class is the "numbing effect" on the security personnel itself. Searching scores of innocent elderly women and children—simply because they carry an Iranian passport—will ultimately make the security personnel loose their vigilance and would render them less likely to spot real danger when confronted with it. Real concern for passenger safety clearly necessitates a narrower selection criteria.

Be that as it may, the policy justifications of the FAA are based on a series of disputed facts that in no way give ground for the dismissal of this lawsuit. 

Discrimination

In a change of tactics, Defendant now claims that discrimination against aliens is not unconstitutional. If it is really so confident about the constitutionality of its directive against Iranians, why is the FAA so reluctant to openly admit its existence? Why doesn't it produce a document that could be perhaps interpreted as an "order" reviewable by the Court of Appeals, when it is arguing that jurisdiction in this case rests with the latter court and needs such document as an entry ticket to the Circuit Court?

In support of the constitutionality of its discriminative practice, Defendant cites Mathews v. Diaz, 426 U.S. 67 (1976). Regrettably, Defendant makes a mockery of the lucid opinion written by Justice J. P. Stevens in that case, for said opinion makes a clear distinction between the rights of resident aliens and, the "welfare benefits" or more generally "a share in the bounty that a conscientious sovereign makes available to its own citizens and some of its guests"; at 80. While said opinion recognizes a possible variation in the administration of benefits, it categorically rejects deprivation of liberty and rights:

"There are literally millions of aliens within the jurisdiction of the United States. The Fifth Amendment, as well as the Fourteenth Amendment, protects every one of these persons from deprivation of life, liberty, or property without due process of law. Wong Yang Sung v. McGrath, 339 U.S. 33, 48 -51; Wong Wing v. United States, 163 U.S. 228, 238 ; see Russian Fleet v. United States, 282 U.S. 481, 489. Even one whose presence in this country is unlawful, involuntary, or transitory is entitled to that constitutional protection. Wong Yang Sung, supra; Wong Wing, supra" id at 77.


Only a tortured mind would recognize the subjection of aliens to onerous security search procedures as a "share of bounty" and not a deprivation of liberty and rights. 

 
As noted in Mathews, at 80:

Congress may decide that as the alien's tie grows stronger, so does the strength of his claim to an equal share of that munificence

and in the case of Medicare benefits, Congress required 5 years of residency to allow equal status between citizens and alien residents. Implicit in this line of thinking is the fact that after a certain length of stay, residents acquire the same status as citizens in terms of benefits as well. Therefore, no matter how the FAA looks upon its procedures, whether depriving rights or denying benefits, a consideration for length of stay was essential to its arguments, and a blanket categorization based upon the passport that passengers carry is inadmissible. 


Finally, as previously stated, we believe that in the case of Iranian travelers, the Treaty of Amity provides an added protection against the FAA discriminatory practices. 

Conclusion


The multiple motions and replies of Defendant have already caused a considerable lengthening of the proceedings. Should the Court refuse—as we hope—Defendant's request for reconsideration, we see no justification in further delaying the proceedings with a stay at the district court level. As a governmental agency, the FAA is surely in a position to request the 5th Circuit to decide in an expeditious manner and order a temporary stay if they see any merit in Defendant's arguments.

Respectfully submitted this 5th day of September, 2001.


















_____________________

Abolala Soudavar (pro se)

8403 Westglen dr. 

Houston, TX 77063

tel: 713 784-1400

fax: 713 784-1916

All documents pertaining to this lawsuit are posted on my website        www.soudavar.com
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