IN THE UNITED STATES DISTRICT COURT 

FOR THE Southern DISTRICT OF Texas

Houston Division

	ABOLALA SOUDAVAR,

Plaintiff

v.

Federal Aviation Administration
                               Defendant
	§

§

§

§

§

§

§

§

§
	CIVIL CAUSE NO. _________

                            Jury


PLAINTIFF Abolala Soudavar'S ORIGINAL COMPLAINT
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, ABOLALA SOUDAVAR, and files this Original Complaint against the Federal Aviation ADMINISTRATION:
PARTIES

Plaintiff, Abolala Soudavar ("Soudavar") is a citizen of Iran, a legal alien and resident of Houston, Harris County, Texas since 1983. 

Defendant Federal Aviation Administration ("FAA") sets - among others – the security procedures to be followed by airports and airlines, especially on international routes.

Facts of the case

1- Plaintiff Soudavar who owns a furniture company travels frequently abroad on an Iranian passport.

2- During the past several years he has been the subject of extensive security checks before each trip. Whereas initially, the search was limited to inbound flights from overseas, since last year, the search has been extended to outbound flights as well. It is a meticulous search that generally not only involves the X-ray of the emptied suitcase and the use of a sophisticated machine to detect traces of explosives or other targeted chemical, but also a one-by-one hand-check of the suitcase content. 

3- In response to a formal complaint (exhibit 1) to Continental, the latter blamed the FAA for setting security procedures. A request to produce a copy of said procedures was met with refusal (exhibit 2). Hygiene concerns raised in respect to FAA procedures remained unanswered as well.

4- The security personnel has generally allowed the repacking of the suitcases by Plaintiff, but on Jan. 30, 2000 before a flight from Gatwick (England) to Houston, the English security officer citing FAA instructions refused to allow Plaintiff and his wife to repack their own suitcases after inspection. The ban to repack has continued ever since. 

5-  In speaking to travel agents and other Iranians, it became apparent that the FAA had designated Iranians, including resident aliens, as a "suspect class" of travelers, but airline officials generally stuck to the FAA "party line" explanation that the process was based on random and/or computer generated selection. The security officers abroad however, never cited random selection: the mere sight of an Iranian passport, even though accompanied by a "Green Card", was sufficient to initiate a security search.

6- On Dec. 20, 2000, having purchased an E-ticket (an electronic registration without a hard copy ticket), Plaintiff only handed his passport to the Continental counter official who without opening it, and without pretense to a computer generated random selection, informed him that his luggage had to be security checked. Upon asking whether such procedure was automatic and because of the passport – with or without Green Card - she confirmed in the affirmative. 

7- Same process was repeated on Jan 8, 2001 at the London Gatwick airport where the security desk is set in front of the check-in counters with no connection to computers. The mere showing of the Iranian passport triggered the search for Plaintiff as well as another Iranian on the same plane. Plaintiff's suitcase were tagged with a red "Profile" label and along with a security officer had to be ferried from one end of the airport to the other. After inspection, a signed sticker was added to the tag (exhibit 8).

8- On that day and during the approximately one hour search of his luggage, Plaintiff noticed that a few non-Iranians were also brought to the security premises of Gatwick. X-ray machines had detected a problem in their hand carried luggage and they were brought for a more thorough inspection by a more sophisticated machine. None were chosen on the basis of their nationalities. And even though anomalies had been spotted, none of their luggage was subjected to the complete emptying of its content, one by one machine screening of the emptied luggage, special clothing, and the meticulous hand-check of every single item with bare hands, as inflicted upon Plaintiff.

9- After inspection, Iranians' bags had to be left with the security officers of Gatwick,
 with no guarantee that they would be taken to the plane in a speedy manner. The English inspector's zeal is only directed towards the checking of the luggage and not sending it to the plane. Half an hour after inspection, the inspected luggage may still be in the checkroom. As a result, Plaintiff's luggage often does not get loaded on time and arrives one or two days later.

10- Invariably, small items such as camera or eyeglass accessories are lost in these searches rendering useless the complete item.

Causes of action

It is clear that the FAA has designated Iranians, including legal resident aliens, as a "suspect class." Such designation and targeting contravenes among others the Due Process and Equal Protection clauses of the 5th and 14th Amendments, as well as the Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 5  (“Treaty”).

Furthermore, FAA procedures are a waste of taxpayers' money and a breach of duty insofar as they target the wrong suspects and detract the FAA from focusing on real issues. Moreover, in their application, said procedures show a lack of respect for human dignity as well as basic rules of hygiene.

Jurisdiction

The Federal issues raised in this case find their jurisdictional basis in the 5th and 14th Amendments, the Treaty as a "supreme Law of the Land", 28 USC 1332 (a)(2) and 2 USC 1311 (a)(1) and (b)(1) as well as section 706(g) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(g)).

Arguments

1- Legal Framework provided by Constitutional Amendments
The following excerpts from Supreme Court decisions frame the rights of aliens and the issues relevant to the instant case:

"Every citizen or subject of another country, while domiciled here, is within the allegiance and the protection, and consequently subject to the jurisdiction, of the United States"; United States v. Wong Kim Ark, 169 U.S. 649 (1898), Plyler v. Doe, 457 U.S. 202 (1982), FN 10.

''Arbitrary power, enforcing its edicts to the injury of the persons and property of its subjects, is not law, whether manifested as the decree of a personal monarch or of an impersonal multitude. And the limitations imposed by our constitutional law upon the action of the governments, both state and national, are essential to the preservation of public and private rights, notwithstanding the representative character of our political institutions. The enforcement of these limitations by judicial process is the device of self-governing communities to protect the rights of individuals and minorities, as well against the power of numbers, as against the violence of public agents transcending the limits of lawful authority, even when acting in the name and wielding the force of the government.'' Hurtado v. California, 110 U.S. 516, 528, 532, 536 (1884). 

"Several formulations might explain our treatment of certain classifications as "suspect." Some classifications are more likely than others to reflect deep-seated prejudice rather than legislative rationality in pursuit of some legitimate objective. Legislation predicated on such prejudice is easily recognized as incompatible with the constitutional understanding that each person is to be judged individually and is entitled to equal justice [457 U.S. 202, 217] under the law. Classifications treated as suspect tend to be irrelevant to any proper legislative goal. See McLaughlin v. Florida, 379 U.S. 184, 192 (1964); Hirabayashi v. United States, 320 U.S. 81, 100 (1943). Finally, certain groups, indeed largely the same groups, have historically been "relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian political process." San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 28 (1973); Graham v. Richardson, 403 U.S. 365, 372 (1971); see United States v. Carolene Products Co., 304 U.S. 144, 152 -153, n. 4 (1938). The experience of our Nation has shown that prejudice may manifest itself in the treatment of some groups. Our response to that experience is reflected in the Equal Protection Clause of the Fourteenth Amendment. Legislation imposing special disabilities upon groups disfavored by virtue of circumstances beyond their control suggests the kind of "class or caste" treatment that the Fourteenth Amendment was designed to abolish." (emphasis added) Plyler v. Doe, 457 U.S. 202 (1982), FN 14.

2- The FAA policies

The systematic search of a class of resident aliens clearly means that the FAA is considering them as a threat to the security of airplanes. The question is what is this real or imaginary threat? Even though the FAA and the airlines refuse to divulge security directives, let alone the rational for establishing them, the very nature of the search reveals the FAA perception of "threat." Indeed, it cannot be the prevention of export or import of arms, bombs or other related material, for that would fall under the competence of custom officials at the departure or destination points. Therefore it perceives a threat on-board as opposed to on ground.  There are only two possibilities for on-board threats:

One perceived threat is that of an unsuspecting passenger carrying a package remitted by a malevolent person. To counter this eventuality, airline check-in personnel nowadays systematically ask passengers the two famous questions: whether the passenger packed his or her own suitcase and whether anybody remitted him or her a package. If this measure is ineffective with unsuspecting Iranians it must be for others as well, and therefore everybody should be subjected to hand-search. Moreover, it is clear that there is no logical reason to think that only unsuspecting Iranians can be given a bomb-carrying package and no other nationalities. 

The other threat is that of an on-board explosion. The latter used to have a simple and effective countermeasure generally referred to as "luggage match": as it was assumed that nobody was foolish enough to blow the airplane on which he was riding, airlines had to make sure that all passengers who had checked in a baggage had boarded the plane and remained there. The security laps that led to the infamous explosion of Pan Am 104 over Lockerbie was due to faulty application of this countermeasure, for the suitcase that exploded on board was loaded in Malta and was transferred to Pan Am while no passenger owner of said suitcase had boarded the plane. If the FAA recognizes a threat that cannot be remedied by the above-mentioned procedures it can only be the threat of a suicidal agent willing to sacrifice his life as well as hundreds of innocent passengers. A suicidal agent though is a rare breed, one that must have undergone intense training and brain-washing sessions, a process that the FBI must surely be able to detect before hand amongst US residents, and tag individual suspects rather than designate all Iranian resident aliens as a suspect class. 

A suicidal agent's objective is to make a point with a "big bang" so to speak. As far as the FAA is concerned, the relevant question then is what is the evidence for Iranian US-residents ever carrying a suicidal mission, or attempting or planning one? And how does this probability compare for instance with Timothy McVeigh type anti-government Americans, anti-technology people such as the Uni-bomber, angry youths like the Colombine killers, angry airline employees, schizophrenics, mentally depressed people -millions of which are on Prozac - and sensation seekers. Can the FAA produce any statistical or other evidence that the threat posed by Iranian US-residents as a group is more than the aforementioned ones?

3- US policies

The suicidal attacks on US outposts such as the Al-Khobar barracks in Saudi Arabia has unfortunately created a belief that all Muslims are fanatical and ready to take suicidal missions. The problem though is that the most outspoken US foes and suicidal agents are veterans of the Afghan wars whose activities were jointly financed by US and Saudi Arabia through the agency of Pakistan. Their ranks grows larger by the day as they are joined by new recruits educated in Northern Pakistan through fundamentalist schools that raise fanatical young men to despise the US (exhibit 3).
 Saudi money still provides the financing of these schools. And therein lies the problem. It is difficult for the US intelligence community to admit that these monsters are their own creations, and that their staunch allies, the Saudis, are still helping them. In this perspective, the designation of Iranians as a suspect group is counter productive because attention is focused on the wrong group while danger lurks elsewhere. So oblivious then US intelligence can become to real danger that a large US target such as the Cole cruiser, is left unprotected as a sitting duck in the hotbed of Afghan war veterans that is the Yemen. And the result is the tragedy that we all know with real losses of US service men and women. 

Besides the now famous Osama bin Laden, other Saudis have been involved in attacks against the US (e.g. in the Al-Khobar attack and the blowing up of the Nairobi embassy). Other members of the Nairobi team were a Jordanian and a Lebanese born American.
 Does the FAA still believe that the Saudis, Jordanians and Lebanese, whose governments are considered as most friendly, pose a lesser danger than the Iranians residing in the United States? An extensive study of the New York Times names Egypt, Malaysia, Algeria, Philippines and Morocco as other recruiting grounds for the Bin Laden group while no Iranian connection is mentioned whatsoever (exhibit 4).
 And yet, it is the Iranian residents of the United States who are considered as prime suspects by the FAA and whoever supplies them with intelligence report. While all attention was focused on searching Iranians, and finger printing them left and right, a Saudi suspect who was under surveillance, was able to participate in the Nairobi bombing, and after apprehension, his warnings of a planned attack in Yemen were overlooked and not heeded (exhibits 5 and 6).
 If suspects are to be classified by nationality, Saudis should come before Iranians, and yet they are not subject to systematic search.

But cronyism and ineptitude are the hallmarks of the US intelligence community as a whole. For decades, it spent over 30 billion dollars a year to project the image of a titanic Red Army that today cannot do away with a bunch of bandanoed Chechen rebels within their own territories. It is so inept at using available information and relies so much on electronics that during the Iran-Iraq war, an Iran airline passenger plane on regularly scheduled flight was perceived as a threat by the US Navy and shot at, killing all passengers aboard. In a ridiculous display of cronyism, instead of penalizing the culprits, the captain of the ship who shot the Iranian passenger plane was awarded a medal for his exploits. Result: the same mistake sprang up in the bombing of Belgrade; the Chinese Embassy which was on every city map and telephone directory, was hit as a viable Serbian target!

The US Government plays political games. One day it declares the Iranian government as an outlaw but the next day covertly sells arm to it; it bans importation of all "goods of Iranian origin" but makes exception for oil, thereby punishing the Iranian people in their trade efforts with the US while allowing a huge oil income to continue for the government that they proclaim be punishing. In this political game it may designate Iran as a "rogue" nation, but said designation can only apply to the government of Iran and cannot apply to its citizens, especially legal aliens residing in the United States who according to United States v. Wong Kim Ark (supra) must enjoy the same protection under the law as US citizens.

Iranians residing in the US are mostly unsympathetic to the present regime of Iran, and as a class, cannot be considered allies or agents of a "rogue" government (see exhibit 7).
 They are generally here "by virtue of circumstances beyond their control", namely the Islamic Revolution of 1979, and as a "disfavored" group should not be subject to procedures in contravention of the 14th Amendment; Plyler v. Doe (supra). Furthermore, it is well known that "rogue" nations and criminal organizations regularly recruit operatives of different nationalities and/or provide them with falsified passports. As a matter of fact, the only crime committed by an agent of the Islamic Republic of Iran on US soil was the murder of an Iranian subject by a Black-Muslim American. One wonders then if based on this evidence and by FAA logic, all Black-Muslim Americans, or all African-Americans or all Americans should be classified as a suspect group! 

While US intelligence and the FAA have every right and duty to secure the safety of airline passengers, it is important that they focus on real danger, free of political rhetoric, and that they implement judicious policies without exercising ''[a]rbitrary power," and without "enforcing its edicts to the injury of the persons and property of its subjects," Hurtado v. California (supra). What the FAA does is racial and ethnic profiling. What's worse is that it does it so blatantly as to require a "PROFILE" labeled tag (see exhibit 8) for Iranian passenger bags! It is wrong, it is unjust and it is injurious.

4- The Treaty of Amity

The Treaty, signed in 1955, is a bilateral and self-executing treaty, approved by a 2/3 majority of the U.S Senate and ratified by the President of the United States in 1957 as per Art. II of the U.S Constitution TA \l "Art. II of the U.S Constitution" \s "Art. II of the U.S Constitution" \c 7 .
 Art. VI of the U.S. Constitution TA \l "Art. VI of the U.S. Constitution" \s "Art. VI of the U.S. Constitution" \c 7  dictates that such treaty is the “supreme Law of the Land.”
 At its very outset, the Treaty states:

"The United States of America and Iran, desirous of emphasizing the friendly relations which have prevailed between their peoples, of reaffirming the high principles in the regulation of human affairs to which they are committed, of encouraging mutually beneficial trade and investments and closer economic intercourse generally between their peoples, and of regulating consular relations, have resolved to conclude, on the basis of reciprocal equality of treatment, a Treaty of Amity, Economic Relations, and Consular Rights,  …"

Designating Iranian passport-holders in the US as a suspect class is certainly not a reaffirmation of "the high principles in the regulation of human affairs to which they are committed." But hypocrisy is not the monopoly of the Iranian government alone. Such is the duplicity of both the Iranian and the US governments that through all these years of mutual accusations, diatribes and belligerence, the Treaty has not been revoked. Not only the Treaty stands, but both government heavily rely on it in claims and counterclaims before the International Court of Justice at The Hague (see exhibit 7). Among arguments advanced in The Hague by the United States is the allegation that Iran's "armed attacks against neutral shipping" caused:

"Substantial damages resulted, including increases in the costs of operating both US-flag and US-owned commercial vessels and the warships protecting them. Insurance and labour costs increased; steaming times increased; vessels were forced to carry smaller cargoes in order to pass through the relative safety of shallower waters" Id, para. 25.

Though on a more modest scale, the FAA designation of Iranians as a "suspect class" causes similar increases in costs. Indeed, the non-arrival of luggage, the extra one to two hour that Plaintiff has to build into his travel plans to allow for the extensive inspection, the unpackaging of commercial items that he needs to take on business trips, and the loss of property are all –according to The Hague - impediments to "freedom of commerce" in general (Id, para. 35) and to Plaintiff's professional activities in particular.

Moreover, Article IX of the Treaty states that:

"In the administration of its customs and regulations and procedures, each High Contracting Party shall: (a) promptly publish all requirements of general application affecting importation and exportation; (b) apply such requirements in a uniform, impartial and reasonable manner".

For the purpose of the Treaty, FAA search procedures must be categorized as "customs regulations and procedures". As a matter of fact, in France, the FAA search requirements are administered by custom officials. In this perspective, it is obvious that FAA procedures are neither "uniform" nor "impartial" and definitely not "published".

5- Hygiene and privacy right issues 

Adding insult to injury, the FAA has no respect for elementary hygiene: search agents are not required to have a health certificate, do not wear gloves and yet inspect underwear and plunge their bare hands into wash bags in the midst of toothbrushes and toothpaste.

The ban to repack one's own goods and clothing is an invasion of privacy rights. There is no reason to deprive any suspect of his right to repack his own suitcase after inspection and under the supervision of the security officer who should be able to stop any non-inspected addition. Furthermore, the security officer does not have the expertise to repack fragile goods such as antiquities that Plaintiff may carry and can inflict considerable damage to it.

 Prayer

This Complaint seeks compensatory damages in the amount of $100,000 for direct and indirect costs incurred by Plaintiff, humiliation and affront to his Civil Rights, for mental anguish, and possible health risks. In addition, Plaintiff seeks legal costs and attorney fees, and all other relief to which he may be entitled, as well as injunctive relief against this illegal FAA procedure which designates all Iranians as a "suspect class".

Respectfully submitted this 31st day of January, 2001.


















_____________________

Abolala Soudavar (pro se)

8403 Westglen dr. 

Houston, TX 77063

tel: 713 784-1400

fax: 713 784-1916

All documents pertaining to this lawsuit are posted on my website:           www.soudavar.com

� Non-Iranians were allowed to walk away with their bags.


� "The Education of a Holy Warrior" by J. Goldberg, The New York Times Magazine, June 25, 2000. 


� See "U.S. to Offer Detailed Trail of bin Laden in Bomb Trial," by B. Weiser, New York Times, January 13, 2001,


� "One Man and a Global Web of Violence" by S. Goldberg, in New York Times, January 14, 2001


� "U.S. to Offer Detailed Trail of bin Laden in Bomb Trial" by B. Weiser, The New York Times, January 13, 2001; and "Embassy Suspect Warned U.S. of Yemen Attack" by B. Weiser, The New York Times, January 18, 2001. Significantly, the Cole investigation couldn't single out the Cole crew as scapegoats since the real problem was one of intelligence failure, see "Defense Chief Cites Collective Blame on Cole" by S. Lee Myers, New York Times, January 20, 2001. 


� "Iranians In Southland Flex Political Muscle" By S. Sarhaddi Nelson, Los Angeles Times - July 17, 2000


� U.S. Const. Art. II.2: "He (the President) shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur."


� U.S. Const. Art. VI.2:"This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the contrary notwithstanding." 
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