IN THE UNITED STATES DISTRICT COURT 

FOR THE Southern DISTRICT OF Texas

Houston Division

	ABOLALA SOUDAVAR,

                                                           Plaintiff  

       v.

Federal Aviation Administration
                                                        Defendant
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§

§

§

§

§

§


	CIVIL CAUSE NO. H01-0344

                                        


PLAINTIFF ABOLALA SOUDAVAR'S  RESPONSE TO DEFENDANT'S MOTION TO Reconsider
Introduction

In his motion, Defendant has basically raised two issues for the Court to reconsider: 1- that 28 U.S.C. § 1331 (federal question jurisdiction) has not been "alleged" in Plaintiff's Original Complaint, and 2- that jurisdiction to review "FAA decisions and procedures of the type alleged lie with the court of appeals" (M. Reconsdr. p. 2). We shall first argue against both of these objections and then request the Court, that if it wishes to reconsider its order, to also review the dismissed parts of our Complaint in light of some additional arguments presented herein.

Arguments

The Federal Question Jurisdiction

It is true that out of negligence, Plaintiff failed to specifically mention 28 U.S.C. § 1331 in the paragraph under the "Jurisdiction heading" of its Original Complaint (p. 4). However, the very fact that the complaint was filed in a Federal Court and that said paragraph begins with the words "The Federal issues raised in this case…" shows that the Federal Question Jurisdiction was implied even if not specifically mentioned. We also believe that such negligence is precisely of the type that the Court, in relying on Scheuer v. Rhodes, 416 US 232 (1974) (overruled on other grounds by Harlow v. Fitzgerald US 800 (1982)), did not see it as a mistake significant enough to cause dismissal, and thereby stated in its Order (p. 3) that: "courts must construe the complaint liberally,…and view all reasonable inferences in favor of the Plaintiff".
Implications of 49 USC § 46110

We must first point out that as the Court Order now stands, the door on any "collateral challenge" to FAA actions and procedures are closed. The only door left open is for a direct attack on the FAA wrongdoing that we have described as one designating "all Iranians as a suspect class". Some of the facts submitted in our Original Complaint, such as:

· the mere sight of an Iranian passport triggers the search, or

· the "PROFILE" tag applied to Iranian luggage,

are symptomatic of this wrongdoing. But they only reveal certain facets of it. The real scope of this wrongdoing is not known, for the FAA neither publishes its directives nor allows any of its officials to divulge the slightest information on the subject. Whatever it is, it cannot be termed an "order" as the FAA wishes us to believe. According to The Oxford Encyclopedic English Dictionary (1991), p.1023, an order is an "authoritative command". This FAA decision or action is certainly not authoritative. If anything, it is cowardly, because the designation of Iranians as a suspect class is still officially denied by its officers as well as high-echelon airline employees whom they have instructed to stick to the party-line and pretend that their security selections are random-based and computer-generated.


More to the point, according to the following passage from 49 USC § 46110 (a) that the FAA motion failed to quote:

… a person disclosing a substantial interest in an order … may apply for    review of the order by filing a petition for review… The petition must be filed not later than 60 days after the order is issued.  The court may allow the petition to be filed after the 60th day only if there are reasonable grounds for not filing by the 60th day (emphasis added).

the 60 days time limit is essential to the definition of an "order" that falls under the spell of the above statute: it must be issued in a manner that its targets are advised of, or made aware of, either by written notification or through publication, so that they can file a petition against it. If the FAA officially denies this wrongdoing and Iranian travelers are not officially advised about their designation as a suspect class, what is the commencement date for the 60 days period?


Moreover, if the complaint is referred to the Court of Appeals as per the wishes of the FAA, 49 USC § 46110 (c) dictates that said court has to review it in order to:

" affirm, amend, modify, or set aside any part of the order"

The question then is: what "order" is the FAA going to present to the Court of Appeals for review if it even denies its existence or refuses to produce copies of its findings or written directives? What is the Court of Appeal to review and to affirm, or amend, or modify? 

At this stage of the proceedings, the FAA's decision relative to Iranians cannot be labeled an "order" as yet. The true nature of its decision must be investigated as part of normal trial proceedings, and if at any point in time it becomes uncontroversially clear that it is in fact an order, the FAA can then file a new motion for transfer to the Court of Appeals. But even then it will have no ground for transfer. Because, unlike what the FAA's motion tends to project, not all actions against the FAA automatically fall under the jurisdiction of the Court of Appeals. If it were so the verb "may" wouldn't have been used in 49 USC § 46110 (a). As concluded in Crist v. Lieppe, 138 F3d 801, 804 (9th Circuit 1998) citing Mace v. Skinner, 34 F3d 854, 857-58 (9th Circuit 1994), there are two distinct possibilities:

"In Mace, we employed the following heuristic distinction to identify claims over which the district court could maintain jurisdiction: Does the appeal broadly challenge the constitutionality of the FAA's action--in which case the district court could have jurisdiction--or is the appeal "inescapably intertwined with a review of the procedures and merits surrounding the FAA's order"? Id. at 858; (quoting Green v. Brantley, 981 F.2d 514, 521 (11th Cir. 1993)."

Among the claims that Crist v. Lieppe (again citing Mace) found to assert "broad constitutional challenges sufficient to invoke subject jurisdiction in the district court" is:

"to give the public notice of and an opportunity to comment on such rules, and to publish them in the Federal Register", Id.

As we have pointed out, the FAA has neither given public notice nor an opportunity to comment on its secretive and hush-hush decision against Iranians.

If the Court in its wisdom has denied dismissal for Plaintiff's claims of injunctive relief, it is because it saw in the prima facie evidence presented in our complaint, a pointer to serious constitutional violations. The consequences of this FAA wrongdoing go far beyond a mere administrative order, for they wipe out in one stroke sixty years of progress in civil liberties and human rights, and turn the clock back to the time when American-Japanese were incarcerated at Manzanar. The ethnic profiling undertaken by the FAA is not only an affront to the dignity of Iranians (60 millions of them), but also to the dignities of all Americans who see their moral standing undermined at a time their country aspires to project its moral authority on a global scale. 


The arguments of the FAA are thus without merit and it is our belief that the trial should now proceed within the framework set by the Court order. However, should the Court entertain the idea to reconsider the existing Order, we present the following requests and arguments for reconsideration as well:

Jurisdictional rights as per the Treaty of Amity

 
In allowing our claims for injunctive relief to go forward, we presume that the Court, trying to avoid jurisdictional redundancy, did not see any merit in pursuing the question of jurisdictional rights conferred by the Treaty of Amity that we submitted in our Response to Defendant's Motion to Dismiss (pp. 2-6). If the grant of jurisdiction for injunctive relief is to be reconsidered, we request the Court to pronounce itself on the merits of the jurisdictional rights conferred by the treaty as well.

Waiver of Immunity


More importantly, we respectfully disagree with the Court's reasoning on the matter of the waiver of immunity conferred by the Treaty of Amity. The Court, citing two cases: Foremost‑McKesson v. Islamic Republic of Iran, 905 F.2d 438, 452 (D.C.Cir.1990) and Soudavar v. Islamic Republic of Iran, 186 F.3d 671, at 674-75, stipulates that for the treaty clause to be applicable, the claims must arise "out of some action that the FAA must have done while (1) 'doing business' (2) in Iran" (Order p. 10). We believe that the Court's linkage of the action generating the claim, to the "doing business" in Iran, through the inclusion of the word "while" is unwarranted. For neither paragraph 4 of Article XI of the treaty:

"No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or business activity within the territory of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from taxation, suit, execution of judgment or other liability to which privately owned and controlled enterprises are subject therein"

nor any of the two cited cases include such linkage. Indeed, both cited cases rely on Berkovitz v. Islamic Republic of Iran, 735 F.2d 329, at 333 (9th Cir.1984) which deals primarily with the issue: whether a waiver of sovereign immunity by an agency extends to the sovereign itself or not.

This limited waiver of sovereign immunity extends only to enterprises of Iran, not Iran itself.  See Security Pacific National Bank v. The Government and State of Iran, 513 F.Supp. 864, 880 n. 23 (C.D.Cal.1981);  cf. Gibbons v. Republic of Ireland, 532 F.Supp. 668, 672 (D.D.C.1982) (virtually identical treaty provision)  ("This provision clearly waives the immunity of 'enterprises' of the Republic of Ireland owned by the state but is silent as to the sovereign itself.") Furthermore, this limited waiver extends only to enterprises "doing business" in the United States.  See Harris Corp. v. National Iranian Radio and Television, 691 F.2d 1344, 1350 (11th Cir.1982); Id.
Neither Berkovitz, nor Harris Corp. provide any "while" linkage. 

Furthermore, although we understand that the decisions of the 5th Circuit are binding on this Court, we wish to bring to the attention of the Court that Soudavar v. Islamic Republic of Iran is a faulty decision that has been skeptically received by the scholarly community.

That decision's only reference to the treaty of Amity is again about the non-extension of the waiver of immunity of an agency to the sovereign itself. Using an incorrect translation of the name of one of the defendants, Sazmane Gostaresh Va Nosaz‑e‑Iran, by calling it the Department of Expansion and New Development of Iran (at 673 and 675) it transformed an agency into a department of the Government of Iran and thus exempted it from the waiver of immunity of Article XI. Be that as it may, that part of said decision has no bearing on this case. Same is true for the discussions of the Foreign Sovereign Immunity Act clauses on page 674. They do not apply to a case that an American entity is being sued in a US court.

There is simply no precedence for an Iranian suing a US agency in the United States based on the Treaty of Amity. Therefore, the only basis to consider is the treaty itself. The text of Article XI (a) unequivocally states that the immunity of the FAA is waived in Iran if it has conducted any business there. There is no linkage or any other geographical requirement for the place of an FAA wrongdoing in a suit brought against the FAA in Iran. Since Plaintiff has provided an uncontroverted proof of FAA's business activities in Iran, he is entitled to bring suit against the FAA in Iran and the agency's immunity is waived therein. 

The question then is: if Plaintiff has the right to bring suit against the FAA in Iran because its immunity is waived there, has he the same right here? We believe the answer is yes and what allows it is the doctrine of "forum non conveniens".

As noted by Justice Doggett in a concurring opinion for Dow Chemical Co. Castro Alfaro, 786 S.W.2d 674 (Supreme Court of Texas 1990): "The proffered foundations for it (doctrine of forum non coveniens) are considerations of fundamental fairness and sensible and effective judicial administration". Moreover, according to one of the milestone cases for this doctrine Koster v. Lumbermens Mutual Casualty Co, 330 US 518 (1947) at 524:

When there are two parties to a dispute, there is good reason why it should be tried in the plaintiff's home forum if that is his choice. He should not be deprived of the presumed advantages of his home jurisdiction except upon a clear showing of facts which either (1) establish such oppressiveness and vexation to a defendant as to be out of all proportion to plaintiff's convenience, which may be shown to be slight or nonexistent, or (2) make trial in the chosen forum inappropriate because of considerations affecting the court's own administrative and legal problems."

Since Plaintiff is an Iranian residing in Texas, his home forum is here and therefore he should be able to plead his case in this forum according to the conditions available in Iran, including the waiver of sovereign immunity of the FAA, because once the latter's immunity is waived vis-à-vis Plaintiff in the Iranian forum, it is waived absolutely and not conditionally.

A second milestone case, Gulf Oil v. Gibert, 330 US 501, (1947) at 508, stipulates that the factors which make the application of this doctrine possible include:

"the relative ease of access to sources of proof; availability of compulsory process of attendance of unwilling, and the cost of obtaining the attendance of willing, witnesses; … the enforceability of judgment"

It is obvious that none of the above considerations can be made available in Iran while they are available and enforceable here. The FAA employees will not go to Iran as witnesses, and the FAA will not heed the summons of an Iranian court. The switch to an Iranian forum is simply not an alternative for Plaintiff who has not returned to his country for the last twenty years.

Exhaustion of Administrative Remedies


In our Response to Defendant's Motion to Dismiss we argued that our previous contacts and correspondence with the FAA and Continental Airlines, should be considered as fulfilling the "exhausting of administrative remedies requirement". But reviewing the cases cited by Defendant in its recent motion, we now find out that contrary to FAA's assertions, "exhausting of administrative" is not an absolute pre-requirement. Indeed, according to Zephyr Aviation v. Dailey, et.al., 247 F3d 565 (5th Circuit 2001) citing McCarthy v. Madigan 503 U.S. 140, 144 (1992):  

"Where Congress specifically mandates, exhaustion is required.  But where Congress has not clearly required exhaustion, sound judicial discretion governs."Id. (citations omitted). In McCarthy, the Court instructed that when determining whether exhaustion should be required as a matter of judicial discretion, "federal courts must balance the interest of the individual in retaining prompt access to a federal judicial forum against countervailing institutional interests favoring exhaustion."  Id. at 145.

McCarthy further informs us that:
In determining whether exhaustion is required, federal courts must balance the interest of the individual in retaining prompt access to a federal judicial forum against countervailing institutional interests favoring exhaustion. "[A]dministrative remedies need not be pursued if the litigant's interests in immediate judicial review outweigh the government's interests in the efficiency or administrative autonomy that the exhaustion doctrine is designed to further." Id.

In view of our previous attempts to seek remedy from airline and FAA officers, and the FAA's complete denial of its policies towards Iranians, it is clear that Plaintiff's constitutional rights outweighs any governmental interest in the exhaustion doctrine.

Conclusion

In conclusion, it is clear from our arguments that any attempt at reconsideration at the District Court level, or review at the Circuit Court level, may actually be to the detriment of the government. It is best for the case to proceed on the track set by this Court's Order.

Respectfully submitted this 14th day of August, 2001.


















_____________________

Abolala Soudavar (pro se)

8403 Westglen dr. 

Houston, TX 77063

tel: 713 784-1400

fax: 713 784-1916

All documents pertaining to this lawsuit are posted on my website        www.soudavar.com

� See � HYPERLINK "http://www.mhhe.com/business/buslaw/mcadams/bonus/ch_06_web.mhtml" ��http://www.mhhe.com/business/buslaw/mcadams/bonus/ch_06_web.mhtml� where a professor asks: What other reasons might the court not have wanted to get involved in the Soudavar's expropriation claim?
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