IN THE UNITED STATES DISTRICT COURT 

FOR THE Southern DISTRICT OF Texas

Houston Division

	ABOLALA SOUDAVAR,

Plaintiff

v.

Federal Aviation Administration
                               Defendant
	§

§

§

§

§

§

§

§

§
	CIVIL CAUSE NO. H01-0344

                                        


PLAINTIFF ABOLALA SOUDAVAR'S  RESPONSE TO DEFENDANT'S MOTION TO DISMISS
When all said and told, the question that would preoccupy all parties concerned, including people from countries who have signed treaties of friendship with the United States, is that how can it be that the US Government, in an act reminiscent of the internment of Americans of Japanese-descent at Manzanar during World War II, has designated the citizens of a country - with which it still has a valid Treaty of Amity-
 as a "suspect class". Given the importance of the issue, it was only natural for Plaintiff to alert the Secretary of State, as well as signatories of friendship treaties with the United States, to these proceedings (see exhibits 1, 2 and 3). One can only hope that the Court's decision will be taken in full recognition of the global implications of this case.

The Treat of Amity 

The Treaty of Amity provides both, a basis for jurisdiction and added considerations for the illegality of FAA procedures. 

Waiver of immunity

In a suit brought by a national of Iran against the FAA, the immunity of the latter is subject to Article XI of the Treaty of Amity:

Article XI.4: "No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or business activity within the territory of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from taxation, suit, execution of judgment or other liability to which privately owned and controlled enterprises are subject therein"

Accordingly, the FAA has waived its immunity from suit if it has engaged in commercial or business activities in Iran. There is no time limit as to when such activities must have occurred, nor does this article require a linkage between suits and business activities. A single activity of a government agency during the life of the treaty suffices to waive its immunity. 

As per the attached affidavit (exhibit 4) it is clear that factual evidence proves that prior to the Iranian Revolution of 1979, the FAA had an ongoing business relationship with the Iranian commercial company Iran Air, and rendered services for which it was remunerated. These services included the flying of a Beirut-stationed FAA inspector to Tehran to test Iran Air pilots and engineers for issuing FAA licenses. A copy of one such license, signed in Iran by FAA inspector A.S. Smith (reg. No. 8-6-20) and issued on 4-1-68, is attached to the affidavit.  The FAA cannot claim immunity.

Defense and pursuit of rights

Article XI and the waiver of immunity notwithstanding, the Treaty of Amity confers jurisdiction when rights granted by the treaty are violated. Defendant though has expressed ambivalence about the jurisdictional powers of the treaty (Motion, p.15 note 8). It has quoted Cf. Marschalk Co v. Iran National Airlines, 518 F. Supp 268, 273 (S.D. Miss. 1989) as a decision granting jurisdiction and National Iranian Oil Company v. Ashland Oil, 716 F.Supp. 268 (S.D.Miss., 1989) as refusing it.

 The latter decision however is not applicable here. Indeed, the court noted there that "[i]n essence, Ashland claims that the Treaty of Amity provides an alternative basis for federal jurisdiction in an action against a foreign state" (at 274, emphasis added). Ashland's claim was based on Article XI of the Treaty of Amity and the limited waiver of immunity concerning the immunity of an Iranian enterprise in a US court. In seeking a jury trial that was banned by the FSIA, Ashland invoked the waiver of immunity of Article XI as justification for its demand. The court argued:

"neither the treaty nor the substantive portions of the FSIA, as stated above, deal specifically with access to federal courts; they do not provide for federal jurisdiction but rather operate to remove what would otherwise be an impediment to the exercise of jurisdiction, that being sovereign immunity, and they therefore perform a different function than does 28 USC 1330", (emphasis added), id at 275. 

The jurisdiction conferred by 28 USC 1330 is for suing foreign entities in the United States. The Ashland reference to the Treaty of Amity as "not providing jurisdiction" could only be -and was- in reference to Article XI and the limited waiver of immunity that it provided against an Iranian enterprise. Said decision is not applicable to the instant case because Plaintiff is not suing a foreign entity here and Foreign Sovereign Immunity considerations do not apply.

The jurisdiction that we claim here is based on Article III.2 in conjunction with Articles IX and X:

Article III. 2. 
Nationals and companies of either High Contracting Party shall have their juridical status recognized within the territories of the other High Contracting Party, in all degrees of jurisdiction, both in defense and pursuit of their rights, to the end that prompt and impartial justice be done. Such access shall be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or of any third country. It is understood that companies not engaged in activities within the country shall enjoy of such access without any requirement of registration or domestication (emphasis added). 

Article IX

In the administration of its customs and regulations and procedures, each High Contracting Party shall: (a) promptly publish all requirements of general application affecting importation and exportation; (b) apply such requirements in a uniform, impartial and reasonable manner.
Article X.

Between the territories of the two High Contracting Parties there shall be freedom of commerce and navigation.
The Treaty of Amity as the Supreme Law of the Land confers through Articles IX and X, certain rights, and through Article III.2 provides full jurisdiction "in defense and pursuit" of those rights. If those rights are violated, jurisdiction must be granted. It is unequivocal unambiguous and succinct. 

Before we discuss the rights conferred by the treaty (now violated by the FAA), two points need to be emphasized:

1- Article III.2 is not a clause that for instance Ashland Oil could have invoked in its suit because it was a US entity suing in a US court.

2- The jurisdiction conferred by Article III.2 is absolute. The sentence "upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party" (i.e. the United States) only establishes a comparison threshold or minimum standard. It does not create a one-on-one linkage with the rights of nationals of the United States. The type of loophole that the Supreme Court found in the Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia, that subjected the rights conferred by that treaty to "local laws," i.e. US laws, (Argentine Republic v. Amerada Hess Shipping Corp. 109 S. Ct. 683 (1989), at 693) simply does not exist in the Treaty of Amity with Iran. In other words, Iranians may have jurisdiction in defense of rights conferred by the Treaty of Amity that US nationals may not. Also, the jurisdictional rights conferred by the Treaty of Amity cannot be burdened with prerequisites such as "exhausting administrative remedies", nor can they be barred by considerations of US sovereign immunity.

Article X confers the right to freedom of navigation. As noted in our Original Complaint (p. 12), the United States had argued at the International Court of Justice in The Hague that because pf Iran's attacks against neutral shipping:

"Substantial damages resulted, including increases in the costs of operating both US-flag and US-owned commercial vessels and the warships protecting them. Insurance and labour costs increased; steaming times increased; vessels were forced to carry smaller cargoes in order to pass through the relative safety of shallower waters".

This is the official US position as to what constitutes an impediment to freedom of commerce. If the US, therefore the FAA, recognizes it as such in The Hague, it must do the same here. By comparison, we stated that the FAA designation of Iranians as a "suspect class" caused similar increases in costs. The cost items that we enumerated fit the US position in The Hague like a glove, albeit a smaller size glove. On the face of it, the similarity between the elements of our case and the US position in The Hague are so strong that a disagreement becomes a fact issue and a barrier to summary dismissal. If the US position has changed and such considerations can no longer be considered as impediments to freedom of commerce, the US needs to first inform The Hague. Otherwise the Treaty of Amity makes available full jurisdiction in pursuit and defense of the right to freedom of commerce. 

As for article IX, we had previously claimed it and now attest it through the attached affidavit, that the FAA used custom officials in France to perform security checks. The FAA security policies must therefore be categorized as custom procedures. If the FAA denies it, it becomes a fact issue. If not it clearly establishes a right violation under the Treaty of Amity.

Unconstitutional policies

Defendant emphasizes FAA's discretionary regulatory authority in implementing safety procedures for airline passengers (Motion, p. 13) and we fully agree with it. Had the FAA maintained a façade by which Iranians were not selected for extra screening by virtue of their nationality, but by "a random computer selection process" or the discretionary decision of an airline or security personnel being suspicious of an individual, Plaintiff had no ground to bring this lawsuit. The FAA discretionary authority however, cannot go so far as to allow it to promulgate policies that are against the law of that land and are unconstitutional.

Designating Iranian passport holders, including legal aliens, as a "suspect class" is against the Due Process and Equal Protection clauses of the 5th and 14th Amendments (see Hurtado v. California and Plyler v. Doe as cited in our Original Complaint, pp. 4-5). This illegal designation is ascertained by the following facts as attested in the attached affidavit (exhibit 5):

a- The mere showing of an Iranian passport, regardless of who the passport holders is and without recourse to any computer information, triggers the process

b- Plaintiff has repeatedly experienced this, and has actually sought confirmation each time from the various airline personnel in charge. All of them have confirmed that FAA regulations mandate the extra screening of Iranian passport holders, without exception.

c- The London security agents operate from a moveable boot devoid of computer. They have no pretense of random selection.

These are fact issues that a Motion to Dismiss cannot sweep aside.

Furthermore, based on common knowledge and press reports, samples of which Plaintiff has previously submitted to the Court (Orig. Compl. pp. 6-9), common sense dictates that as a group or class of citizens, Saudis pose at this juncture, a higher threat to the United States than Iranians. Therefore, if Iranians are treated as a "suspect class" and Saudis are not, FAA policies are surely discriminating. And the suitcase tag labeled "PROFILE" that airline operatives use to brand Iranian passengers, is surely indicative of the FAA's ethnic-profiling policies. These are again issues for the trier of fact to consider and to ascertain, and that a Motion to Dismiss cannot nullify.

In its Motion, Defendant tries to dissociate itself from the actions of airlines and security personnel in airports. By law, the FAA sets the security procedures and the airlines and airport security personnel have to obey and follow them. Insofar as these people are implementing FAA procedures they are in fact acting as agents of the FAA and as their surrogates. More importantly, by law the FAA has a "Federal Safety Manager" stationed at airports whose duties include:

(2) ensure, and assist in, the development of a comprehensive security plan for the airport that -

          (A) establishes the responsibilities of each air carrier and airport operator for air transportation security at the airport; and

          (B) includes measures to be taken during periods of normal airport operations and during periods when the Manager decides that there is a need for additional airport security, and identifies the individuals responsible for carrying out those measures;

(3) oversee and enforce the carrying out by air carriers and airport operators of United States Government security requirements, including the security plan under clause (2) of this subsection;

        …

 (5) coordinate the day-to-day Government aviation security activities at the airport; (emphasis added, 49 USC 4493)     

It is clear from the above that since the FAA man on the spot has both the duty to establish the responsibilities of the airline and airport security personnel and to supervise their operation on a day-to-day basis, the security actions of this personnel is dictated by the FAA up to its very last detail. The FAA cannot dissociate itself from the actions of the airline and airport personnel and cannot blame them for repeated mistakes because they are constantly monitored by it. Thus, the FAA cannot deny that it has designated Iranians as a suspect class. 


We have not accused the airline or airport personnel of wrongdoing because they were following FAA mandatory regulations. These regulations are based on the policies of the US intelligence community that we accused of ineptitude, illegal decisions and wrong judgment. As per the FAA statute, all intelligence and security information and policies are channeled to the FAA through its Director of Intelligence and Security whose duties are:

(b) Duties and Powers. - The Director shall -

        (1) receive, assess, and distribute intelligence information related to long-term transportation security;

        (2) develop policies, strategies, and plans for dealing with threats to transportation security;

        (3) make other plans related to transportation security, including coordinating countermeasures with appropriate departments, agencies, and instrumentalities of the United States Government;

   (4) serve as the primary liaison of the Secretary to the intelligence and law enforcement communities; (49 USC 44931)

It is then obvious that the FAA person that stands accused of wrongful act in this case is its Director of Intelligence and Security. He is the person responsible for illegally designating Iranians as a "suspect class", of ethnic and racial-profiling, and of devising unhygienic search procedures.

Exhausting Administrative Remedies

Defendant claims that Plaintiff has not exhausted Administrative Remedies (Motion, p. 9). We claim to the contrary. Indeed, as implementor of the FAA security policies, Continental is an acting agent of the FAA, and by statute (14 CFR 191.5)
 must have transmitted our letter and request (see Orig. Compl. exhibits 1, and 2) to the FAA. The letter-writing requirement of the FTCA was thus fulfilled. 

Defendant quoting 28 USC §2401 (b):

"[A] tort claim against the United States shall be forever barred unless it is presented in writing to the appropriate Federal agency within two years after such claim accrues or unless action is begun within six months after the date of mailing.."

seems to insinuate (Motion, p. 10, note 4) that because the letter addressed to Continental was related to the 10/3/97 airport incident, the two years statue of limitation under § 2401 (b) would render it ineffective. It is significant however that the statute uses the word "accrues" instead of "occurs" to mark the beginning of the two-year limitation period. In other words, if the claim -as in here- is based on a wrong and continuing policy, it accrues so long as the government persists in its errors. Therefore our letter still satisfies the time limitations imposed by § 2401 (b).


Finally, the letter of the law notwithstanding, the purpose of the "exhausting administrative remedies" requirement is to prevent trigger-happy claimants to instigate lawsuits before giving the government a chance to remedy the problem administratively. Plaintiff not only wrote letters in this respect and patiently waited a change in policy, but also in a last ditch effort, called the FAA Security officer in Houston, Mr. John Mensing, two weeks prior to the filing of this lawsuit and discussed the issue with him. It was only after his oral affirmation that the policy of the FAA would not change with a simple protest and that there was effectively no recourse available against the FAA, that this lawsuit was filed.

Conclusion

Defendant has no reasonable grounds for demanding a motion to dismiss. Its motion should be denied.

Respectfully submitted this 27th day of April, 2001.


















_____________________

Abolala Soudavar (pro se)

8403 Westglen dr. 

Houston, TX 77063

tel: 713 784-1400

fax: 713 784-1916

All documents pertaining to this lawsuit are posted on my website www.soudavar.com
� Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 (“Treaty of Amity”)


�  "Each …air carrier…, shall restrict disclosure of and access to sensitive security information described in 191.7 (a) through (g), (j), (k), and as applicable (l), to persons with a need-to-know,  and shall refer requests by other persons for such information to the administrator" (emphasis added), 14 CFR 191.5 (a)
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