IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

ABOLALA SOUDAVAR AND
 
}
        

SAADI SOUDAVAR


}

                         
Plaintiff,
}

vs.




} CIVIL ACTION  






} NO. H-98-0908

ISLAMIC REPUBLIC OF IRAN,
}

MINISTRY OF INDUSTRY AND
}

MINES OF IRAN AND SAZMANE,}

                          
Defendants.
}

MEMORANDUM OPINION AND ORDER


Pending before the Court is Defendants’ motion to dismiss pursuant to FED. R. CIV. P. 12(b)(6) (Instrument #4).  Upon reviewing the motion and supporting brief, the record, the responses, and considering the applicable law, the Court is of the opinion that Defendant’s motion to dismiss should be GRANTED.

I.  FACTUAL BACKGROUND


Plaintiffs were Iranian citizens who had their property expropriated by Iran when the country nationalized automobile manufacturing plants after the 1979 revolution.  Plaintiffs were substantial shareholders in the Khawar Industrial Group (“KIG”), which was one of the largest industrial enterprises in Iran and a licensee of Mercedes-Benz of Germany.  The law instituting the nationalization provided for the remuneration of property taken; but, Plaintiffs were never paid.  After the expropriation, both men came to the United States, and Saadi Soudavar has since become an American citizen.


In May of 1991, Iran organized “a two-day gathering in New York City for the purpose of explaining the government’s new economic policies in the aftermath of the Iran-Iraq war (which for eight years had effectively paralyzed the government).”  Plaintiff’s Complaint, p.5.  Iran’s new “economic policies” were aimed at persuading Iranian businessmen to return home.  The meeting was attended by several key officials of the Iranian government, as well as both Plaintiffs.  When the Plaintiffs inquired about the status of their property, they were told to return to Iran if they wanted it back.


The next year, Iran adopted a resolution to remunerate parties that had their property expropriated.  Each party could elect to accept 2/3 of their previous number of shares held, minus a number of fees.  Plaintiffs did not accept this offer because they believed that the fees would render the amount meaningless.  Plaintiffs had also heard they were “blacklisted” from accepting this offer.


Plaintiffs filed this lawsuit to recover the amount they are entitled to be remunerated.   Plaintiffs allege that Iran breached the law that provided for remuneration of their property.  Plaintiffs also allege that Iran, through oral representations, official decrees, and official publications, “reaffirmed its commitment to honor its obligations under Iranian law to provide compensation.”  Plaintiffs have sued for misrepresentation based upon Iran’s failure to live up to these statements.

III. ANALYSIS

A.  Standard

A court may dismiss a claim for failure to state a claim upon which relief can be granted if it appears, beyond doubt, that a plaintiff can prove no set of facts in support of his claim that would entitle him to relief.  See Conley v. Gibson, 355 U.S. 41,45-46, 78 S.Ct. 99, 101-02, 2 L.Ed. 2d 80 (1957); Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards, Inc., 677F.2d 1045, 1050 (5th Cir. 1982).  In making such a determination, the Court accepts, as true, all well pleaded facts and construes that complaint liberally in favor of the plaintiff.  Kaiser, 677 F.2d at 1050.  Conclusory allegations are not accepted as true in evaluating whether a claim has been stated. Id.

The Foreign Sovereign Immunities Act of 1976 (“FSIA”), 28 U.S.C. § 1602 et, seq., provides the sole basis for obtaining jurisdiction over a foreign state.  Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 443, 109 S. Ct. 683, 102 L. Ed 2d 181 (1989); Pere v Nuovo Pignone, Inc., 150 F.3d 477, 480 (5th Cir. 1998).  The FSIA includes agents or instrumentalities of a foreign state within the definition of  “foreign state.”  Pere, 150 F.3d at 480.  A foreign state is “immune from the jurisdiction of the courts of the United States and of the States” unless the foreign state’s conduct falls within of the FSIA’s exceptions.  28 U.S.C. §§ 1604, 1605-07, Argentine Republic, 488 U.S. at 434, 109 S. Ct. at 688; McKesson Corp, v. Islamic Republic of Iran, 52F.3d 346, 349 (D.C. Cir. 1995).

B.  Does the Commercial Activity Exception Apply?


Plaintiffs have alleged that the “commercial activity” exception permits this Court to exercise jurisdiction over Iran and its instrumentalities.
  “The commercial activity exception is the most frequently argued of the sovereign-immunity exceptions.  It antedates the FSIA and embodies the ‘restrictive theory’ of sovereign immunity, under which a foreign state is immune only from suits based on their public as opposed to their commercial acts—their jure imperii as opposed to their jure gestionis.”de Sanchez v. Banco Central De Nicaragua, 770 F.2d 1385, 1390 (5th Cir. 1985).  This exception abrogates sovereign immunity in any case based upon a foreign state’s commercial activity that has a jurisdictional nexus with the United States.  Voest-Alpine Trading USA Corp. v. Bank of China, 142 F.3d 887 (5th Cir. 1998) (citing 28 U.S.C. § 1605 (a)(2)).


In ascertaining whether the commercial activity exception applies, three questions are involved, de Sanchez, 770 F.2d at 1391.  First, the relevant activity must be defined with precision.  This requires focusing on the acts of the named defendant, not on other acts that may have had a casual connection with the suit. de Sanchez, 770 F.2d at 1391 (citing Callejo V. Bancomer, S.A., 764 F.2d 1101, 1109 (5th Cir. 1985)).  Second, the Court must determine whether the relevant activity is sovereign or commercial—a label which depends on the nature of the activity rather than on its purpose.  28 U.S.C. § 1603 (d).  An activity has a commercial nature for purposes of FSIA immunity if it “is of a type that a private person would customarily engage in for profit.”  See Republic of Argentina v. Weltover, Inc. 504 U.S. 607, 112 S.Ct. 2160, 2165-67, 119 L.Ed. 2d 394 (1992); Walter Fuller Aircraft Sales, Inc. v. Republic of Philippines, 965 F.2d 1375, 1384 (5th Cir. 1992).  Finally, if the activity is commercial in nature, the Court must determine whether it had the requisite jurisdictional nexus with the United States.


There are two activities at issue in this case.  The actual expropriation of Plaintiffs’ property and Iran’s refusal to follow its law calling for remuneration for the expropriation.  The Plaintiffs contend that they are only suing upon the latter activity and attempt to characterize it as a “breach of contract” or “misrepresentation.”  No matter how the activity is characterized, Iran’s breach of its own law to remunerate parties for property expropriated from them is not the sort of activity that a private citizen would customarily engage in.  Thus, its nature is not commercial.


In Plaintiffs’ briefing, they also attempt to name a third relevant activity, i.e., the meeting in New York where Iranian officials attempted to entice Iranian businessmen back to Iran after the war.  Assuming that this is a relevant activity, it is not commercial.  Private citizens do not institute meetings in foreign countries to attempt to persuade their fellow countrymen to return home after a war.

C.  The Treaty of Amity


Plaintiffs next contend that under the Treaty of Amity, Iran waived its sovereign immunity.2  Plaintiffs contend that the “treaty exception” of the FSIA is applicable.  Sections 1604 and 1605 (a)(1) of the FSIA determine the effect of the Treaty of Amity.  Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 438, 451 (D.C. Cir. 1990).  Section 1604 provides in relevant part: “Subject to existing international agreements to which the United States is a party at the time of enactment of this Act a foreign state shall be immune from the jurisdiction of the courts of the United States and of the States except as provided in sections 1605 to 1607 of this chapter.” 28 U.S.C. § 1604. “This exception [to FSIA] applies when international agreements ‘expressly conflic[t]’ with the immunity provisions of the FSIA.”  Argentine Republic, 488 U.S. 428, 109 S.Ct. at 692; Foremost-McKesson, Inc. 905 F.2d at 451.  No such express conflict occurs with the Treaty of Amity because it “set[s] forth substantive rules of conduct” and does “not create private rights of action for foreign corporations to recover compensation from foreign states in United States courts.” Foremost-McKesson, Inc., 905 F.2d at 451-52 (quoting Argentine Republic, 488 U.S. 428, 109 S.Ct. at 692).


In addition, pursuant to section 1605(a)(1), if the Treaty of Amity contained an explicit waiver of sovereign immunity, the foreign state would not be entitled to immunity under FSIA.  Foremost-McKesson, Inc., 905 F.2d at 452; Berkovitz v. Islamic Republic of Iran, 735 F.2d 329,333 (9th Cir.), cert. denied, 469 U.S. 1035, 105 S.Ct.510, 83 L. Ed.2d 401 (1984).  However, the only express provision for waiver of sovereign immunity under the Treaty of Amity is found in Article XI, paragraph 4:

No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or other business activities within the territories of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from…suit…

8 U.S.T. at 908.  This “limited waiver” “extends only to enterprises of Iran, not Iran itself” and “extends only to enterprises ‘doing business’ in the United States.”  Foremost-McKesson, Inc., 905 F.2d at 452; Berkovitz, 735 F.2d at 333; see also Harris Corp. v. National Iranian Radio and Television, 691 F.2d 1344, 1350 (11th Cir. 1982) (Treaty requires “doing business” in United States); Calgarth Invs. Ltd. v. Bank Saderat Iran, NO.95 CIV.5332 (MBM), 1996 WL 204470(S.D.N.Y.; Apr 26, 1996) (“The application of the Treaty is relatively simple here.  The quoted provision waives the sovereign immunity of government agencies of either county that engage in commercial activities within the territory of the other county.”), affd, 108 F.3d 329 (2nd Cir. 1997); Jafari V. Islamic Republic of Iran, 539 F.Supp.209,211 (N.D.III.1982) (concluding that art. XI P 4 of the Treaty of Amity waives immunity of enterprises but not of Iran itself);Mashayekhi v. Iran, 515 F.Supp. 41, 43 (D.D.C. 1981) (finding limited waiver of immunity in Article XI).


Because the waiver only applies to “enterprises” of Iran, it does not constitute a waiver of sovereignty by Iran.  With regards to Iran’s “enterprises,” Defendants contend that they “do not now, and have not at any time in the past, engaged in commercial activities in the United States.”  Defendants’ Response to Plaintiffs’ Opposition, p.2.  The Plaintiffs have not disputed this contention.  Further, it is undisputed that the expropriation and refusal to follow its governmental policies took place in Iran.  Thus, the provisions of  Article XI, paragraph 4, are not apposite and, for the purposes of the instant case, Defendants did not waive immunity in that treaty.3  Accordingly, the Court


ORDERS that Defendants Motion to Dismiss is GRANTED.

SIGNED at Houston, Texas, this _______ day of November, 1998.







__________________________________







                  MELINDA HARMON

UNITED STATES DISTRICT JUDGE

� The Defendants spend a great deal of their briefing arguing that the non-commercial tort and expropriation exceptions do not apply.  This is somewhat interesting in that Plaintiffs have only argued that the “commercial activity” and treaty exceptions apply.


2 Article IV of the Treaty of Amity provides, in relevant part:


l. Each High Contracting party shall at all times accord fair and equitable treatment to nationals and companies of the other High Contracting Party, and to their property and enterprises; shall refrain from applying unreasonable or discriminatory measures that would impair their legally acquired right and interests; and shall assure that their lawful contractual rights are afforded effective means of enforcement, in conformity with the applicable laws.


2.Property of nationals and companies of either High Contracting Party, including interests in property, shall receive that most constant protection and security within the territories of the other High Contracting party, in no case less than that required by international law.  Such property shall not be taken except for a pubic purpose, nor shall it be taken without the prompt payment of just compensation.  Such compensation shall be in an effectively realizable form and shall represent the full equivalent of the property taken; and adequate provision shall have been made at or prior to the time of taking for the determination and payment thereof.


….


4. Enterprises which national and companies of either High Contracting Party are permitted to establish or acquire, within the territories of the other High Contracting Party, shall be permitted freely to conduct their activities therein, upon terms no less favorable than other enterprises of whatever nationality engaged in similar activities.  Such nationals and companies shall enjoy the right to continued control and management of such enterprises; to engage attorneys, agents, accountants and other technical experts, executive personnel, interpreters and other specialized employees of their choice; and to do all other things necessary or incidental to the effective conduct of their affairs.





Treaty of Amity, Economic Relations, and Consular Right, June 16, 1957, U.S.-Iran, art. IV, para: 2, art. XL, para. 4, 8 U.S.T. 899.


3 It is also noteworthy that the Treaty of Amity does not apply to Plaintiff Abolala Soudavar’s claims in that his is a citizen of Iran.  The Treaty of Amity is a reciprocal agreement.  By its plain terms, it only applies to citizens of the “other High Contracting Party.”  It is not intended to provide rights to Iran’s own citizens.
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