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APPELLANT’S BRIEF

PRO SE APPELLANT, Abolala SOUDAVAR, is a national of Iran and a legal resident of Texas since 1983. APPELLEE Federal Aviation Administration ("FAA") sets—among others—the security procedures to be followed by airports and airlines, especially on international routes.

I .  District Court Jurisdiction 

Jurisdiction at the District Court level was based on:

· the 5th and 14th Amendments TA \l "5th and 14th Amendments" \s "5th and 14th Amendments" \c 7 , 28 USC 1332 (a)(2) TA \l "28 USC 1332 (a)(2)" \s "28 USC 1332 (a)(2)" \c 2 

 TA \s "28 USC 1332 (a)(2)"  and 2 USC 1311 (a)(1) and (b)(1) TA \l "2 USC 1311 (a)(1) and (b)(1)" \s "2 USC 1311 (a)(1) and (b)(1)" \c 2  as well as section 706(g) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(g)) TA \l "706(g) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(g))" \s "706(g) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(g))" \c 2 , 28 U.S.C. § 1331 implicitly  TA \l "28 U.S.C. ( 1331" \s "28 U.S.C. ( 1331" \c 2 , and 5USC 702 (2000) TA \l "5USC 702 (2000)" \s "5USC 702 (2000)" \c 2 .

· The  TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 3 Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 TA \s "Treaty of Amity"  (“Treaty of Amity”). It’s a treaty that is still valid and not repudiated by either party despite a provision that they can do so with an one year notice.

II . Appeal Court Jurisdiction

 This appeal was initiated pursuant to the District Court’s Order abrupt dismissal (Order, p. 2) signed on September 26, and faxed on Sept. 27, 2001. The appellant’s Notice of Appeal was filed on October 16, 2001. The jurisdiction of this Court is conferred by 28 U.S.C.A. 129 TA \l "28 U.S.C.A. (1295" \s "28 U.S.C.A. (1295" \c 2 1.

III . Statement of Issues

The main issue here is the extent of protection that the US Constitution and the Treaty of Amity TA \s "Treaty of Amity"  provide Iranian passport holders and legal residents against their classification—en bloc—as a “suspect class.” An important problem to consider in this respect is whether the FAA sovereign immunity upholds against a waver of immunity stipulated in the treaty, and when rights conferred by the Treaty of Amity are violated.

More importantly, at issue here is whether Iranians can be legally designated as both friend and foe, and ultimately, whether a treaty ratified by the United States of America is worth the paper it’s written on.

IV . Relevant Facts

The relevant facts of the case—all undisputed by the FAA—are as follows:

1. Plaintiff has been regularly subjected to an onerous search of his checked-in luggage for both outbound and inbound flights, to and from the US, prior to Sept. 11, 2001 (for details see Orig. Compl. pp. 1-4).

2. The search was triggered by the mere showing of an Iranian passport, irrespective of the status of the Iranian traveler, whether he was a legal resident or not (Orig. Compl. pp. 2-3). Continental Airlines and FAA employees confirmed to Plaintiff the systematic search policy for Iranian passport holders. The FAA has not denied the existence of such policy.

3. The FAA has had business activities in Iran and a proof of such activity was submitted to the District Court (Affidavit, p. 1). The FAA did not refute it.

4. The FAA has used Custom Officers (for instance in France) to search inbound passengers, including Appellant, to the USA (Orig. Compl. p.12 and Affidavit p. 1). Not denied by FAA.

5. Plaintiff has claimed—without any opposition from the FAA—that the non-arrival of luggage, the extra one to two hour that he has to build into his travel plans to allow for the extensive inspection, the unpackaging of commercial items that he needs to take on business trips, and the loss of property in search procedures, translate into extra costs for his professional activities (Orig. Compl. p. 12).

V . Summary of Appellants’ Arguments

The abrupt dismissal of the case by the District Court in the wake of the September 11 events, and shortly after an earlier elaborate opinion that had given us partial jurisdiction (Memorandum & Order, p. 8), has lead us to believe that the final dismissal was based on political considerations rather than points of law. Therefore, even though we understand that an appeal brief needs only to discuss matters of law, the prospect of political considerations also affecting the Appeal Court’s decision has prompted us to begin our arguments with a preamble that focuses on the US administration’s continued misguided policies in the matter of passenger security, and to show that they are not only illegal but ineffective, and the problems that led to a massive intelligence failure on the eve of September 11, cannot and will not be eradicated overnight. 

Ultimately, the most effective policies are those in compliance with the laws of the land. Thus, by strictly evaluating the legal merits of our arguments, free of their political consequences, the Court will not only maintain the rule of law but also oblige the government to implement more sensible policies.

As a matter of law, the most important feature of this particular suit against the FAA is the prima facie evidence that we have produced: it clearly points towards the  unconstitutional designation of Iranian passport holders as a suspect class. The question of sovereign immunity is tackled next, at two levels:

· First, in respect to the request for injunctive relief. We have relied on the opinion of Judge K. Hoyt as expressed in his Memorandum and Order of July 5th, 2001, to ascertain that where non-monetary injunctive relief is sought against constitutional torts, the government’s sovereign immunity is  waived. 

· Second, in respect to monetary damages, we submit that by virtue of having conducted business in Iran, and in accordance with Article XI of the Treaty of Amity TA \s "Treaty of Amity" , the FAA has lost its immunity and is liable for monetary damages.

In addition, we argue that the FAA policies towards Iranian passport holders are in contravention of Article IX of the Treaty of Amity TA \s "Treaty of Amity"  which require customs procedures to be applied in “a uniform, impartial and reasonable manner”, and against Article X which guaranties freedom of commerce.

VI . Standard of Review

Since the District Court dismissed this case without any explanation on 9/27/01, the appropriate standard of review is to consider the matter from scratch, de novo. However, for arguments already rejected in the District Court’s initial Memorandum and Order of July 5th, 2001, the erroneous interpretations of points of law, will be emphasized.

VII . Arguments

A  .
Erroneous policies

It is an accepted fact—and one that we subscribe to—that laws may be broken in order to save human lives. But in a country like the US where the law is sacred, such a decision must be justified or at least justifiable. Unfortunately, because government secrecy prohibits public scrutiny in security matters, justifications of related security policies are usually one-sided and cover-ups are routine.

 Thus, in the aftermath of what should be perceived as one of the biggest intelligence failures ever, smokescreens were created to exonerate the responsible agencies: the tactics used by the terrorists were portrayed as unimaginable and unexpected.
 It was a most disingenuous assessment of the facts. For, as we had demonstrated in our Original Complaint (pp. 6-7) the very type of luggage search that Plaintiff had been subjected to, was unequivocally designed to unmask a suicide bomber. Furthermore, news reports released after September 11, indicated that the exact same tactics of 9/11 had been planned before but foiled by French authorities.
 The US itself had repeatedly accused the pilot of an Egyptian airline who drove his plane to a crash, as being a suicidal and fanatical terrorist. 

The writing was all over the wall, and yet 20 terrorists—at least—were admitted in the US, freely applying to aviation training facilities. At times, they had even openly boasted about the cataclysm that they were about to inflict on the US, and still went undetected.

We had stated in our pleadings that if Iranians were classified as a suspect class and Saudis were not, the FAA policies did not stem out of pure concern for passenger safety but were heavily tainted by the government's biased foreign policies and politicking (Orig. Compl. pp. 8-9; Response to M. to Dismiss, p. 7; 2nd Response to M. Reconsid. p.2, ). Has this changed? The answer is no. Out of deference to the despotic ruling house of Al-Saud, the US government is unwilling to attack the problem at its root. A few small charities dealing in low millions have been targeted here and there, but the real issue, the 10 billion dollars that the Saudis give as religious donations each year to the Wahabit clerics, is shielded by the Saudi royal family. It is a well known fact in Europe, and seldom reported in the USA, that the main source of funding for the schools that breed the young Islamic terrorists around the world is this uncontrolled flow of money directed by the Wahabit clergy and protected by the Saudi royal family. The US government knows about it but remains silent about it. 

More to the point, to this date, every Iranian (including 80 year women) who enters the US must be fingerprinted, even though Saudis are still not. This indicates that despite the 13 indictments issued by the Justice Department against Saudi nationals, and the numerous Saudis involved in the September 11 plot and Al-Qaeda, and despite the fact that not one single Iranian has been named to be a member of the Al-Qaeda or Taliban groups, the intelligence bureaucracy still prefers to single out its favorite usual suspects, i.e. the Iranians.

As we had pointed out (2nd Response to M. to Reconsider, p. 3), one of the dangers of designating a vast suspect class is the “numbing effect” on the security personnel to the extent that when real danger presents itself, they are unable to detect it. Furthermore, to designate a suspect class by nationality is to think that a terrorist is unable to forge for himself a new identity. The September 11 terrorists, including their Egyptian ringleader Muhammad Ata, who had switched to a Saudi passport, would of course prove that assumption wrong. Moreover, in a world where even Americans and Australians join the Talibans and Al-Qaeda, how can nationality, or passport, offer a valid suspicion criteria? 

Again, as we had pointed out (Orig. Compl., p. 7), a suicidal terrorist is a rare breed, one that must have endured intense indoctrination and preparation periods. It is someone that the intelligence community must have surveyed and tagged at his indoctrination base. Most unfortunately, after training these monster terrorist-breeders and helping them to set up their bases, the US government allowed them to churn out thousands of dedicated fanatical students from schools and bases that Saudis continued to finance through the agency of Pakistan.
 And, instead of controlling, and monitoring these training centers and their recruits, the US government saw it more important to fingerprint old Iranian men and women. It did even supplement the Saudi largess to the Talibans with some of its own: the Talibans received some 43 million dollars in aid from the US just a few months prior to September 11 !

September 11, has shown the fact that no matter what the security measures are, a committed terrorist can slip through security checks with the most dangerous weapon of all: the willingness to take down a plane with himself on board. Today, even tweezers are weeded out of carried-on luggage, but a terrorist who has had a training in marshal arts, as did some of the September 11 gang, can use his bare hands to neutralize pilots. One wonders how a $10/hr security worker is supposed to detect a terrorist who has even been taught to forgo his obligatory religious practices in order to better blend with the rest of the population.

The intelligence community has proved to be inept at perceiving real danger and incapable of devising meaningful criteria for the recognition of potential terrorists. Its failures are washed over, and instead over-intrusive and unconstitutional policies are implemented. If defense against some perceived danger requires a change in the law, the government must be able to justify it and obtain that change. Whatever that justification is, it cannot be unconstitutional because it need not be. 

Indeed, the most effective measures against suicidal terrorists are the shielding of the pilots with protective doors and/or US air-marshals. These measures are all profile-neutral and do not target any particular class of citizens or residents. They are effective and do not brake the law and the perfect example that security procedures need not be against the law. 

B .  The Court’s Choices

The targeting of foreigners as scapegoats is too facile an excuse to shield intelligence failure. Foreigners are sometimes targeted in the Old World, but that should not be the case in a land heralded as the Land of the Free, and a country built by immigrants and whose economy still greatly depends on them. The Court may assume its responsibility to uphold the law, free of political considerations, or may succumb to the general frenzy that: the administration knows best what it’s doing.

In the latter case, perhaps the Court should be reminded that even prior to the events of 9/11 the FAA claimed in its Reply to Plaintiff’s Response to the Motion for Reconsideration (pp. 2-4) that discrimination against aliens is not unconstitutional!  Citing  Mathews v. Diaz, 426 U.S. 67 (1976) TA \l "Mathews v. Diaz, 426 U.S. 67 (1976)" \s "Mathews v. Diaz, 426 U.S. 67 (1976)" \c 1 , it made a mockery of the lucid opinion written by Justice J. P. Stevens for that case. Said opinion had made a clear distinction between the rights of resident aliens and, the "welfare benefits" or more generally "a share in the bounty that a conscientious sovereign makes available to its own citizens and some of its guests"; at 80. While said opinion recognized a possible variation in the administration of benefits, it categorically rejected deprivation of liberty and rights:

"There are literally millions of aliens within the jurisdiction of the United States. The Fifth Amendment, as well as the Fourteenth Amendment, protects every one of these persons from deprivation of life, liberty, or property without due process of law. Wong Yang Sung v. McGrath, 339 U.S. 33, 48 -51; Wong Wing v. United States, 163 U.S. 228, 238 ; see Russian Fleet v. United States, 282 U.S. 481, 489. Even one whose presence in this country is unlawful, involuntary, or transitory is entitled to that constitutional protection. Wong Yang Sung, supra; Wong Wing, supra" id at 77.

Only a tortured mind would recognize the subjection of aliens to onerous security search procedures as a "share of bounty" and not a deprivation of liberty and rights. If that tortured mind is given free reign then God only knows how far it will go.

If the Court chooses to side with the FAA’s point of view, then one must concede that Ben Ladden’s attack was a complete victory, for it not only took 4000 lives and caused much economic harm, but shook the very foundation of the United States of America  by sapping the rule of law.

C .  Injunctive relief

The difference between the instant case and those previously brought against the FAA’s maltreatment of passengers is that none of them provided a credible proof of ethnic profiling. The potency of our case rests on the prima facie evidence that the mere sight of the Iranian passport triggered the search, and both airline and FAA officials had confirmed that Iranian passport holders were earmarked in advance for the extensive luggage search. Iranians had thus been designated as a “suspect class” en bloc. 

We had cited in our Original Complaint (p. 5), Hurtado v. California, 110 US 516, 528, 532, 536, (1884) TA \l "Hurtado v. California, 110 US (1884)" \s "Hurtado v. California, 110 US (1884)" \c 1 , to emphasize that judicial process was the only remedy against government abuse of constitutional rights:

''Arbitrary power, enforcing its edicts to the injury of the persons and property of its subjects, is not law, whether manifested as the decree of a personal monarch or of an impersonal multitude. And the limitations imposed by our constitutional law upon the action of the governments, both state and national, are essential to the preservation of public and private rights, notwithstanding the representative character of our political institutions. The enforcement of these limitations by judicial process is the device of self-governing communities to protect the rights of individuals and minorities, as well against the power of numbers, as against the violence of public agents transcending the limits of lawful authority, even when acting in the name and wielding the force of the government.'' Hurtado v. California, 110 U.S. 516, 528, 532, 536 (1884).

 and Plyler v. Doe, to ascertain that legal residents were subject to the same protection and jurisdiction as the citizens of the US, and that the constitution requires people to be judged individually and not as a “suspect” class of citizens:

"Every citizen or subject of another country, while domiciled here, is within the allegiance and the protection, and consequently subject to the jurisdiction, of the United States"; United States v. Wong Kim Ark, 169 U.S. 649 (1898), Plyler v. Doe, 457 U.S. 202 (1982), FN 10.

"Several formulations might explain our treatment of certain classifications as "suspect." Some classifications are more likely than others to reflect deep-seated prejudice rather than legislative rationality in pursuit of some legitimate objective. Legislation predicated on such prejudice is easily recognized as incompatible with the constitutional understanding that each person is to be judged individually and is entitled to equal justice [457 U.S. 202, 217] under the law. Classifications treated as suspect tend to be irrelevant to any proper legislative goal. See McLaughlin v. Florida, 379 U.S. 184, 192 (1964) TA \l "McLaughlin v. Florida, 379 U.S. 184, 192 (1964)" \s "McLaughlin v. Florida, 379 U.S. 184, 192 (1964)" \c 1 ; Hirabayashi v. United States, 320 U.S. 81, 100 (1943) TA \l "Hirabayashi v. United States, 320 U.S. 81, 100 (1943)" \s "Hirabayashi v. United States, 320 U.S. 81, 100 (1943)" \c 1 . Finally, certain groups, indeed largely the same groups, have historically been "relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian political process." San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 28 (1973) TA \l "San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 28 (1973)" \s "San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 28 (1973)" \c 1 ; Graham v. Richardson, 403 U.S. 365, 372 (1971) TA \l "Graham v. Richardson, 403 U.S. 365, 372 (1971)" \s "Graham v. Richardson, 403 U.S. 365, 372 (1971)" \c 1 ; see United States v. Carolene Products Co., 304 U.S. 144, 152 -153, n. 4 (1938) TA \l "United States v. Carolene Products Co., 304 U.S. 144, 152 -153, n. 4 (1938)" \s "United States v. Carolene Products Co., 304 U.S. 144, 152 -153, n. 4 (1938)" \c 1 . The experience of our Nation has shown that prejudice may manifest itself in the treatment of some groups. Our response to that experience is reflected in the Equal Protection Clause of the Fourteenth Amendment. Legislation imposing special disabilities upon groups disfavored by virtue of circumstances beyond their control suggests the kind of "class or caste" treatment that the Fourteenth Amendment was designed to abolish." (emphasis added) Plyler v. Doe, 457 U.S. 202 (1982), FN 14.

In his initial Memorandum and Order (p. 8), the District Court not only saw merit in the above arguments but also added that where non-monetary injunctive relief is sought against constitutional torts, the government’s sovereign immunity is waived as per 5USC 702 (2000) TA \l "5USC 702 (2000)" \s "5USC 702 (2000)" \c 2 .
 Citing Richmond Tenants Organozation, Inc v. Kemp, 956 F 2d 1300, 1306 (4th Cir. 1992) TA \l "Richmond Tenants Organozation, Inc v. Kemp, 956 F 2d 1300, 1306 (4th Cir. 1992)" \s "Richmond Tenants Organozation, Inc v. Kemp, 956 F 2d 1300, 1306 (4th Cir. 1992)" \c 1  and Reuber v. United States, 750 F2d 1039, 1061 (D.C. Cir. 1994) TA \l "Reuber v. United States, 750 F2d 1039, 1061 (D.C. Cir. 1994)" \s "Reuber v. United States, 750 F2d 1039, 1061 (D.C. Cir. 1994)" \c 1 , overruled on other grounds by Kaufman v. Anglo-American School of Sofia, 28 F3d 1223 (D.C. Cir. 1994) TA \l "Kaufman v. Anglo-American School of Sofia, 28 F3d 1223 (D.C. Cir. 1994)" \s "Kaufman v. Anglo-American School of Sofia, 28 F3d 1223 (D.C. Cir. 1994)" \c 1 , the District Court further added that “even without explicitly resorting to section 702, courts have traditionally presumed that injunctive relief is available against federal actors who commit constitutional violations”, (Memorandom & Order, p. 8).

D .  Waiver of immunity through the Treat of Amity

Through an Affidavit (p.1) we produced evidence that the FAA had conducted business in Iran, and concluded in our Response to Defendant’s Motion to Dismiss (p. 2) that as per Article XI of the Treaty of Amity TA \s "Treaty of Amity" , the FAA’s immunity had been waived. The District Court however, citing two cases: Foremost‑McKesson v. Islamic Republic of Iran, 905 F.2d 438, 452 (D.C.Cir.1990) TA \l "Foremost‑McKesson v. Islamic Republic of Iran, 905 F.2d 438, 452 (D.C.Cir.1990)" \s "Foremost-McKesson v. Islamic Republic of Iran, 905 F.2d 438, 452 (D.C.Cir.1990)" \c 1  and Soudavar v. Islamic Republic of Iran, 186 F.3d 671 TA \l "Soudavar v. Islamic Republic of Iran, 186 F.3d 671" \s "Soudavar v. Islamic Republic of Iran, 186 F.3d 671" \c 1 , at 674-75, stipulated in its Memorandum and Order (p. 10) that for the treaty clause to be applicable, the claims must arise "out of some action that the FAA must have done while (1) 'doing business' (2) in Iran". We believe that the District Court's linkage of the action generating the claim, to the "doing business" in Iran, through the inclusion of the word "while" is erroneous and unwarranted. For neither paragraph 4 of Article XI of the treaty:

"No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or business activity within the territory of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from taxation, suit, execution of judgment or other liability to which privately owned and controlled enterprises are subject therein"

nor any of the two cited cases include such linkage. Indeed, both cited cases rely on Berkovitz v. Islamic Republic of Iran, 735 F.2d 329, at 333 (9th Cir.1984) TA \l "Berkovitz v. Islamic Republic of Iran, 735 F.2d 329, at 333 (9th Cir.1984)" \s "Berkovitz v. Islamic Republic of Iran, 735 F.2d 329, at 333 (9th Cir.1984)" \c 1  which deals primarily with the following question: whether a waiver of sovereign immunity by an agency extends to the sovereign itself or not?

This limited waiver of sovereign immunity extends only to enterprises of Iran, not Iran itself.  See Security Pacific National Bank v. The Government and State of Iran, 513 F.Supp. 864, 880 n. 23 (C.D.Cal.1981) TA \l "Security Pacific National Bank v. The Government and State of Iran, 513 F.Supp. 864, 880 n. 23 (C.D.Cal.1981)" \s "Security Pacific National Bank v. The Government and State of Iran, 513 F.Supp. 864, 880 n. 23 (C.D.Cal.1981)" \c 1 ;  cf. Gibbons v. Republic of Ireland, 532 F.Supp. 668, 672 (D.D.C.1982) TA \l "Gibbons v. Republic of Ireland, 532 F.Supp. 668, 672 (D.D.C.1982)" \s "Gibbons v. Republic of Ireland, 532 F.Supp. 668, 672 (D.D.C.1982)" \c 1  (virtually identical treaty provision)  ("This provision clearly waives the immunity of 'enterprises' of the Republic of Ireland owned by the state but is silent as to the sovereign itself.") Furthermore, this limited waiver extends only to enterprises "doing business" in the United States.  See Harris Corp. v. National Iranian Radio and Television, 691 F.2d 1344, 1350 (11th Cir.1982) TA \l "Harris Corp. v. National Iranian Radio and Television, 691 F.2d 1344, 1350 (11th Cir.1982)" \s "Harris Corp. v. National Iranian Radio and Television, 691 F.2d 1344, 1350 (11th Cir.1982)" \c 1 ; Id.

Neither Berkovitz, nor Harris Corp. provide any "while" linkage. 

The District Court also relied on Soudavar v. Islamic Republic of Iran, a regrettable and faulty decision that has been skeptically received by the scholarly community.
 Said decision's only reference to the Treaty of Amity TA \s "Treaty of Amity"  is again about the non-extension of the waiver of immunity from an agency to the sovereign itself. Using an incorrect translation of the name of one of the defendants, Sazmane Gostaresh Va Nosaz‑e‑Iran by calling it the Department of Expansion and New Development of Iran (at 673 and 675), the 5th Circuit transformed an agency into a department of the Government of Iran (!) and thus exempted it from the waiver of immunity of Article XI.  Be that as it may, that decision has no bearing on this case, and same is true for the discussions therein of the clauses of the Foreign Sovereign Immunity Act (Id., at 674). Neither apply to a case in which an American entity is being sued in a US court.

There is simply no precedence for an Iranian suing a US agency in the United States based on the Treaty of Amity TA \s "Treaty of Amity" . Therefore, the only basis to consider is the treaty itself. The text of Article XI (a) unequivocally states that the immunity of the FAA is waived in Iran if it has conducted any business there. There is no linkage or any other geographical requirement for the place of an FAA wrongdoing in a suit brought against the FAA in Iran. Since Plaintiff has provided an uncontroverted proof of FAA's business activities in Iran, he is entitled to bring suit against the FAA in Iran and the agency's immunity is waived therein. 

The question then is: if Plaintiff has the right to bring suit against the FAA in Iran because its immunity is waived there, has he the same right here? We believe the answer is yes and what allows it is the doctrine of "forum non conveniens".

As noted by Justice Doggett in a concurring opinion for Dow Chemical Co. Castro Alfaro, 786 S.W.2d 674 (Supreme Court of Texas 1990) TA \l "Dow Chemical Co. Castro Alfaro, 786 S.W.2d 674 (Supreme Court of Texas 1990)" \s "Dow Chemical Co. Castro Alfaro, 786 S.W.2d 674 (Supreme Court of Texas 1990)" \c 1 : "The proffered foundations for it (doctrine of forum non coveniens) are considerations of fundamental fairness and sensible and effective judicial administration". Moreover, according to one of the milestone cases for this doctrine Koster v. Lumbermens Mutual Casualty Co, 330 US 518 (1947) TA \l "Koster v. Lumbermens Mutual Casualty Co, 330 US 518 (1947)" \s "Koster v. Lumbermens Mutual Casualty Co, 330 US 518 (1947)" \c 1  at 524:

When there are two parties to a dispute, there is good reason why it should be tried in the plaintiff's home forum if that is his choice. He should not be deprived of the presumed advantages of his home jurisdiction except upon a clear showing of facts which either (1) establish such oppressiveness and vexation to a defendant as to be out of all proportion to plaintiff's convenience, which may be shown to be slight or nonexistent, or (2) make trial in the chosen forum inappropriate because of considerations affecting the court's own administrative and legal problems."

Since Plaintiff is an Iranian residing in Texas, his home forum is here and therefore he should be able to plead his case in this forum according to the conditions available in Iran, including the waiver of sovereign immunity of the FAA, because once the latter's immunity is waived vis-à-vis Plaintiff in the Iranian forum, it is waived absolutely and not conditionally.

A second milestone case, Gulf Oil v. Gibert, 330 US 501, (1947) TA \l "Gulf Oil v. Gibert, 330 US 501, (1947)" \s "Gulf Oil v. Gibert, 330 US 501, (1947)" \c 1  at 508, stipulates that the factors which make the application of this doctrine possible include:

"the relative ease of access to sources of proof; availability of compulsory process of attendance of unwilling, and the cost of obtaining the attendance of willing, witnesses; … the enforceability of judgment"

It is obvious that none of the above considerations can be made available in Iran while they are available and enforceable here. The FAA employees will not go to Iran as witnesses, and the FAA will not heed the summons of an Iranian court. The switch to an Iranian forum is simply not an alternative for Plaintiff who has not returned to his country for the last twenty years.

E .  Violation of rights conferred by the Treaty of Amity TA \s "Treaty of Amity" 
Plaintiff claimed jurisdiction (Response to Defendant’s motion to Dismiss, pp. 2-6) based on Article III.2 in conjunction with Articles IX and X:

Article III. 2. 
Nationals and companies of either High Contracting Party shall have their juridical status recognized within the territories of the other High Contracting Party, in all degrees of jurisdiction, both in defense and pursuit of their rights, to the end that prompt and impartial justice be done. Such access shall be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or of any third country. It is understood that companies not engaged in activities within the country shall enjoy of such access without any requirement of registration or domestication (emphasis added). 

Article IX

In the administration of its customs and regulations and procedures, each High Contracting Party shall: (a) promptly publish all requirements of general application affecting importation and exportation; (b) apply such requirements in a uniform, impartial and reasonable manner.

Article X.

Between the territories of the two High Contracting Parties there shall be freedom of commerce and navigation.

The district Court though, erred in concluding that only the FTCA could waive sovereign immunity for a treaty claim (Memorandum & Order p. 9). Indeed, the Treaty of Amity TA \s "Treaty of Amity"  as the Supreme Law of the Land confers through Articles IX and X certain rights, and provides through Article III.2, full jurisdiction "in defense and pursuit" of those rights. If those rights are violated, jurisdiction must be granted. It is unequivocal unambiguous and succinct. Sovereign immunity is thus implicitly waived when violation of rights conferred by the treaty are concerned.

Before we discuss the rights conferred by the treaty (now violated by the FAA), we need to emphasize that the jurisdiction conferred by Article III.2 is absolute. The sentence "upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party" (i.e. the United States) only establishes a comparison threshold or minimum standard. It does not create a one-on-one linkage with the rights of nationals of the United States. The type of loophole that the Supreme Court found in the Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia, TA \l "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia," \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia," \c 3  that subjected the rights conferred by that treaty to "local laws," i.e. US laws, (Argentine Republic v. Amerada Hess Shipping Corp. 109 S. Ct. 683 (1989) TA \l "Argentine Republic v. Amerada Hess Shipping Corp. 109 S. Ct. 683 (1989)" \s "Argentine Republic v. Amerada Hess Shipping Corp. 109 S. Ct. 683 (1989)" \c 1 , at 693) simply does not exist in the Treaty of Amity TA \s "Treaty of Amity"  with Iran. In other words, Iranians may have jurisdiction in defense of rights conferred by the Treaty of Amity that US nationals may not. Also, the jurisdictional rights conferred by the Treaty of Amity cannot be burdened with prerequisites such as "exhausting administrative remedies", nor can they be barred by considerations of US sovereign immunity.

Article X confers the right to freedom of navigation. As noted in our Original Complaint (p. 12), the United States has argued at the International Court of Justice in The Hague that because of Iran's attacks against neutral shipping:

"Substantial damages resulted, including increases in the costs of operating both US-flag and US-owned commercial vessels and the warships protecting them. Insurance and labour costs increased; steaming times increased; vessels were forced to carry smaller cargoes in order to pass through the relative safety of shallower waters", ICJ Gen. List 90, Order of March 10, 1998, Case Conserning Oil Platforms, Islamic Republic of Iran v. United States of America, no. 25 TA \l "ICJ Gen. List 90, Order of March 10, 1998, Case Conserning Oil Platforms, Islamic Republic of Iran v. United States of America, no. 25" \s "ICJ Gen. List 90, Order of March 10, 1998, Case Conserning Oil Platforms, Islamic Republic of Iran v. United States of America, no. 25" \c 5 .

This is the official US position as to what constitutes an impediment to freedom of commerce. If the US, therefore the FAA, recognizes it as such in The Hague, it must do the same here. By comparison, we stated that the FAA designation of Iranians as a "suspect class" caused similar increases in costs. The cost items that we enumerated fit the US position in The Hague like a glove, albeit a smaller size glove. On the face of it, the similarity between the elements of our case and the US position in The Hague are so strong that a disagreement becomes a fact issue and a barrier to summary dismissal. If the US position has changed and such considerations can no longer be considered as impediments to freedom of commerce, the US needs to first inform The Hague. Otherwise the Treaty of Amity TA \s "Treaty of Amity"  makes available full jurisdiction in pursuit and defense of the right to freedom of commerce.

As for article IX, since the FAA has used custom officials in France to perform security checks, its security policies can be categorized as custom procedures. And since they are not administered in a “uniform, impartial and reasonable manner” for Iranians, and are not "published", they clearly violate rights conferred by the Treaty of Amity TA \s "Treaty of Amity" .

VIII . Conclusion

In conclusion:

1- Plaintiff-Appellant has submitted prima facie evidence that Iranian passport holders have been designated as a suspect class by the FAA.

2- That such designation is arbitrary, baseless, unconstitutional and in violation of the Treaty of Amity.

3- That sovereign immunity considerations must be set aside for injunctive relief against constitutional torts.

4- That in respect to monetary damages, the sovereign immunity of the FAA has been waived as per the Treaty of Amity, 

5- That the FAA violation of the Treaty of Amity are justiciable in all degrees of jurisdiction in US courts and cannot be barred by sovereign immunity considerations.

The Court cannot remain insensitive towards a situation in which Iranians are designated as friend by law and foe by the government, for it makes a mockery out of the Supreme Law of the Land, the written word and the very foundation of the judiciary system. The District Court order must be reversed.
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� See New York Times, Oct. 3, 2001, Earlier Hijackings Offered Signals That Were Missed, By M.L. Wald� TA \l "New York Times, Oct. 3, 2001, Earlier Hijackings Offered Signals That Were Missed, By M.L. Wald" \s "New York Times, Oct. 3, 2001, Earlier Hijackings Offered Signals That Were Missed, By M.L. Wald" \c 4 �.


� Idem.


� New York Times, Sept. 23, 2001, Unpolished Secret Agents Were Able to Hide in Plain Sight� TA \l "New York Times, Sept. 23, 2001, Unpolished Secret Agents Were Able to Hide in Plain Sight" \s "New York Times, Sept. 23, 2001, Unpolished Secret Agents Were Able to Hide in Plain Sight" \c 4 �


� Under pressure from Israel, the US has declared Iran a rogue country because the government of Iran has supported the Hezbollah in Lebanon. But, that is condemning the Iranian government for the wrong sin. Its real sin is that it terrorizes its own people, 60 millions of them. When it comes to its support for Hezbollah, it is helping a group that is fighting against an invader, namely Israel, that has occupied its land. The United Nations resolution no. 425 (1978)� TA \l "United Nations resolution no. 425 (1978)" \s "United Nations resolution no. 425 (1978)" \c 5 � calls for an immediate evacuation of Lebanon. After more than twenty years, Israel has now pulled back from most of occupied Lebanese territory, but not all of it. Until Israel fully evacuates Lebanon and gets a clean bill of health from the UN, it is incumbent upon all members of the UN, including the US, to support a fight for territorial integrity and not to condemn it. On the other hand, had the government of Iran been condemned for its real sin, it is then obvious that the majority of its people should have been considered as victims of terrorism rather than perpetrators of it. But such is the nature of bureaucracy that after each crisis they must round-up the “usual suspects”: Iran is a rogue country, all Iranians must therefore be searched. It projects action no matter how meaningless it can be.


� 11000 terrorists were allegedly trained at the camps of Osama Bin Laden, New York Times, Sept. 23, 2001, A Top Boss in Europe, an Unseen Cell in Gaza and Decoys Everywhere, By D.S Frantz with R. Bonner.� TA \l "New York Times, Sept. 23, 2001, A Top Boss in Europe, an Unseen Cell in Gaza and Decoys Everywhere, By D.S Frantz with R. Bonner." \s "New York Times, Sept. 23, 2001, A Top Boss in Europe, an Unseen Cell in Gaza and Decoys Everywhere, By D.S Frantz with R. Bonner." \c 4 �


� An action in the court of the United States seeking relief other than monetary damages and stating a claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief therein be denied on the ground that is against the United Sates.., 5USC 702 (2000).


� See � HYPERLINK "http://www.mhhe.com/business/buslaw/mcadams/bonus/ch_06_web.mhtml" ��http://www.mhhe.com/business/buslaw/mcadams/bonus/ch_06_web.mhtml� where a professor asks: What other reasons might the court not have wanted to get involved in the Soudavar's expropriation claim?


� http://www.icj-cij.org/icjwww/idocket/iop/iopframe.htm
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