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APPELLANT’S BRIEF

I . Parties

PRO SE APPELLANT, Abolala SOUDAVAR, is a national of Iran and a legal resident of Texas since 1983. 

APPELLEES, are:

· The Islamic Republic of Iran ("Iran"), is a foreign sovereign 

· Bonyad-e Mostazafan va Janbazan ("Bonyad") is a gigantic commercial organization built upon confiscated properties and privileged trade. It is officially structured as a non-profit corporation, but its Board of Directors and President are appointed by the Supreme Leader Khamenei, and are answerable only to him; it should thus be considered as a government agency.

· Sabt-e Ahval-e Koll-e Keshvar ("Sabt") is National Title Institution of Iran where all deeds are registered and an independent agency.

Hojjatol-Islam Nayerri ("Nayyeri") is the chief judge of the Islamic Revolutionary Courts.

II .  District Court Jurisdiction 

Plaintiff submitted to the District Court a jurisdictional basis that included:

· 28 U.S.C. § 1330(a) TA \l "28 U.S.C. § 1330(a)" \s "28 U.S.C. ( 1330(a)" \c 2 ; 28 U.S.C. § 1331 TA \l "28 U.S.C. § 1331" \s "28 U.S.C. ( 1331" \c 2 ; 28 U.S.C. §§1601 et seq., the Foreign Sovereign Immunity Act (“FSIA”) TA \l "28 U.S.C. §§1601 et seq., the Foreign Sovereign Immunity Act (\“FSIA\”)" \s "FSIA" \c 2  or more specifically its sections 1604 and 1605(a);  

· The Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 3  (“Treaty of Amity”) is a self-executing treaty approved by a 2/3 majority of the Senate and ratified by the President of the United States, and by virtue of Article VI of the U.S. Constitution TA \l "Article VI of the U.S. Constitution" \s "Article VI of the U.S. Constitution" \c 7 , is the Supreme Law of the Land.

III . Appeal Court Jurisdiction

This appeal was initiated pursuant to the District Court’s Order and Memorandum Opinion signed on Sep. 24, 2002 and filed on Sep. 25, 2002. The Appellant’ Notice of Appeal was filed on Oct. 16, 2002. As per this Court’s order of Dec. 16, 2002, Appellant’s Brief and Appendix were to be submitted by Feb. 4, 2003, and they are. The jurisdiction of this Court is conferred by 28 U.S.C.A. § 129 TA \l "28 U.S.C.A. §1295" \s "28 U.S.C.A. (1295" \c 2 1.

IV . Statement of Issue

At issue here is the jurisdiction of U.S. courts in a case where a number of marginal agencies of the government of Iran, pretending to work under the color of the law, have fraudulently sold properties on behalf of Appellant-Plaintiff .

V . Introduction

In the aftermath of the 1979 Islamic Revolution of Iran, even though a new constitution was promulgated to lay the foundations of the Islamic Republic of Iran, and an official government was selected and/or elected to govern the country accordingly, certain individuals and revolutionary splinter groups preferred to exert their power outside the realm of government, mainly for lucrative purposes. Through Mafia-like operations, they control contraband and the traffic of many illegally imported goods, and engage in extortion. Thugs and intimidating tactics are used to silence victims as well as government officials, but most importantly, the income derived from their operations also nourish the financial interests of many of the high placed officials of the Islamic Republic of Iran. 

One of their most lucrative operations has been the taking of property, especially those of Iranians residing outside the country who have limited means to combat their fraudulent tactics. In collusion with a few judges who operate outside the regular judiciary system, and under the umbrella of revolutionary courts, seemingly lawful orders are issued and properties are taken which are then either sold or returned against ransom. The instant case arises out of one such operation.

VI . Relevant Facts

The following facts were presented to the District Court through an affidavit and remain uncontroverted: 

1. On Nov. 15, 1993, the 6th section of the Revolutionary Islamic Court of Tehran rendered a judgment that certain properties of Soudavar and his family members should be transferred for resale to Bonyad subject to the payment of the Fifth (khoms) of the appraised value to a special account no. 3466 of the Melli Bank - South Palestine street branch. 

2. The stated causes for the judgment were as follows:

a) that Soudavar and the rest of his family, including his father Samad and daughter “Soudabeh” had fled the country prior to the Islamic Revolution and had chosen to live in the “Land of the Infidels,”

b) that they had abandoned their properties,

c) and since it the management of thus abandoned property was difficult, as per the  “Order” of the Supreme Leader, they should be appraised and, for resale purposes on our behalf, their title should be transferred to the Bonyad

3. The enumerated properties in the judgment consisted of 10 real estate deeds and six group of company shares, the last one being shares of a public company, the Khawar Industrial Group (“KIG”) which had been nationalized with a promise of compensation in 1979!

4. The judgment had to be verified and approved by the chief Revolutionary judge Nayyeri who in his haste to pass on said properties to his allies, approved all stated facts and allegations as “correct” even though:

a) Soudavar’s father Samad had died in 1954 in Tehran and his daughter Sara (and not Soudabeh) was born in Los Angeles after the Revolution, and that Soudavar himself had left Iran some 7 months after the Revolution

b) it listed a property belonging to Soudavar's mother, Ezzat-Malek Soudavar, who still resides in Iran

c) even the shares of KIG, which are now the subject of a parallel suit in this court (02-7129), and were nationalized prior to Soudavar's departure from Iran and were in the custody of a government agency, Sazman-e Gostaresh va Nowsazi Sanaye Iran (“IDRO”);

d) more generally, the other enumerated shares were from private or public companies with a functioning board of directors when Soudavar left the country, and that the departure of a registered shareholder could not be equated with an abandonment of shares

e) the enumerated real estate was never abandoned but in the custody of a staff managed by Soudavar’s mother who paid all relevant related taxes and duties,

f)  most of those real estates remained in the name and possession of Soudavar or his mother for year’s after the judgment, and some are still in their possession and therefore, never abandoned as claimed in said order.

5. Nayyeri's notations justify the sale as being conducted out of necessity and on behalf of the owners, that the proceeds (or what shall remain of it after deducting management fees and a Fifth) are to be kept in a temporary account and to be returned to owners upon their return subject to a new ruling from the Revolutionary Court (see appendix 1).

6. In a letter addressed to Nayyeri, Soudavar not only objected to the untrue facts but also to the applicability of the so-called order of the Supreme Leader that nobody had seen.

7. The matter was also addressed as a petition to the Speaker of the Iranian parliament. Even though article 90 of the Iranian Constitution requires the Speaker to answer such petitions, and despite several reminders and requests to see or to get a copy of the Supreme Leader’s “Order”, no answer was received. Follow-ups to the newly elected Speaker also remained unanswered. Nayyeri refused to answer as well. Only copies of the above that were sent to President Rafsanjani and subsequently to President Khatami, were acknowledged as received with a promise of enquiry, but no further news ever developed from this end either.

8.  The no. 3466 account of the Melli Bank is non-governmental account and its proceeds are not accounted in the government budget. It is used to line the pockets of the government officials who support the Bonyad mafia.

VII . Standard of Review

For judgments based on sovereign immunity the appropriate standard of review is de novo; Princz v. Fed. Republic of Germany, 26 F.3d 1166, 1169 (D.C. Cir. 1994) TA \l "Princz v. Fed. Republic of Germany, 26 F.3d 1166, 1169 (D.C. Cir. 1994)" \s "Princz v. Fed. Republic of Germany, 26 F.3d 1166, 1169 (D.C. Cir. 1994)" \c 1 .

VIII . Summary of Appellants’ Arguments

We claim that the District Court erred in its judgment when it applied an “expropriation” label to the Defendants’ transaction, since the determination of “commerciality” in regards to FSIA commercial exceptions must be ascertained through an assessment of its nature and not by the veil in which it is shrouded, Republic of Argentina v. Weltover TA \l "Republic of Argentina v. Weltove 504 U.S. 607; 112 S.Ct. (1992)r" \s "Weltover" \c 1 , 504 U.S. 607; 112 S.Ct. 2160 (1992) (hereafter “Weltover”). We argue that, in essence, what the Bonyad and its accomplices did is what estate liquidators and title companies frequently do, and that Bonyad’s dealing in Plaintiff’s titles and shares, were dealings in commercial instruments similar to the Bonods in Weltover.

Moreover, we argue that the legal basis evoked for initiating the transactions was fictitious and none existent. In fact it is fraudulent. And, fraud undermines the sovereign status of the transaction and puts it into the sphere of commoners.

Finally, we argue that FSIA exceptions notwithstanding, the Treaty of Amity also provides jurisdiction through Articles III and IV considered in tandem. The District Court’s arguments and the case it cites both concentrate on Article III in isolation. 

IX . Arguments 

A . The “expropriation label”

In dismissing our case the District Court reasoned (p.3): 

“The expropriation of property by a foreign state within its territory is a quintessentially government act and hence not commercial activity causing a direct effect in the United States as is required under the commercial activities exception of section 1605(a)(2).”

And thus, by labeling Defendants’ actions as “expropriation” and qualifying them as quintessential acts of government, it disregarded the string of cases that culminated in the landmark Weltover TA \s "Weltover"  decision in which the Supreme Court specifies that the “nature” of a transaction is controlling and not its “purpose”; Weltover, at 614, 2166. In other words, no matter what the officially declared aim or purpose is, and no matter what color of law is used to paint a transaction, it is the nature of that transaction that must be evaluated; a mere labeling cannot conceal the commercial nature of a transaction. 


In Alfred Dunhill v. Republic of Cuba, 425 U.S., 96 S.Ct. 1854 (1976) TA \l "Alfred Dunhill v. Republic of Cuba, 425 U.S., 96 S.Ct. 1854 (1976)" \s "Dunhill" \c 1 , Cuba, in a “quintessentially government act,” expropriated five Cuban cigar companies by handing them to its own “Interventors” who, actiung on behalf of the government and invoking sovereign authority, refused to pay back US cigar-importers on what the latter claimed to be overpayments. The Supreme Court ruled that even though, the Interventors “claimed to have had the authority to exercise sovereign power … [,] the only authority shown [wa]s commercial activity.”

Similarly in Weltover TA \s "Weltover" , Argentina, through the exercise of its “quintessential” sovereign right to regulate foreign exchange, modified the terms and conditions for the “Bonods” that it had issued. The Supreme Court though, ruled that since the Bonods were in reality commercial debt instruments, they could not be protected by a sovereign immunity umbrella; (at 2167)

Therefore, since we provided arguments pointing to the commercial nature of the transaction, it was incumbent upon the District Court to specifically negate our arguments in that respect rather than refute them with the nebulous “expropriation” label. Even more so since the transaction instrument stated its “purpose” as a transfer of property for resale on our behalf (facts 2c and 5). As facts they remain uncontroverted, and must be accepted as true for dismissal considerations.

Essentially what the facts show is that the transaction concocted by the Bonyad and Sabt is similar to what an estate liquidator does in the prolonged absence, or disappearance, of an owner: they changed title on the property in order to resell it on our behalf. In the process, they took management fees and commissions and put the remainder in an account awaiting our return. Their transaction was built on the fraudulent premise that we had somehow disappeared in the “Land of the Infidels” (or we had become non-existent therein) and that we had abandoned our properties, and that very fraud puts the transaction out of the realm of the government and into private hands, because fraud is what private persons commit and theoretically, governments and their agents should uphold the law. More importantly, like the Bonods, shares of public company or bearer shares of private companies that Bonyad sought or took were commercial instruments. By becoming shareholder of these existing companies Bonyad was essentially engaging in a commercial activity.

Thus, thee expropriation label cannot stick because the properties were sold on our behalf with the proceeds, net of commissions, saved for us, and Bonyad took shares of commercial companies in order to manage them on our behalf. 

And that is why we invoked the third clause of FSIA § 1605(a)(2):

…[3] an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States,

to establish that our case fits a commercial exception of the FSIA. For this exception, the "act outside the territory" of the USA was the transfer of titles of the properties and shares, from Plaintiff to the Bonyad, and the "commercial activity of the foreign state" was the resale of those properties and shares on our behalf, and the pocketing of management fees and commissions from the proceeds.

B . The unaddressed fraud issue

Although the transactions were supposedly sanctioned by a Revolutionary Court and under the color of law, they did not have a legal basis because the very “Order” of the Supreme Leader that they invoked is non-existent. Our facts clearly show a prima facie evidence for the non-existence of this supposed legal base. Once we made present a reasonable case for an exception to the FSIA the burden shifts onto defendants to disprove it: 

"The party seeking immunity bears the initial burden of establishing a prima facie showing that it qualifies as a foreign state under the FSIA. Phaneuf v. Republic of Indonesia, 106 F.3d 302, 305 (9th Cir.1997) TA \l "Phaneuf v. Republic of Indonesia, 106 F.3d 302, 305 (9th Cir.1997)" \s "Phaneuf v. Republic of Indonesia, 106 F.3d 302, 305 (9th Cir.1997)" \c 1 ; Gates v. Victor Fine Foods, 54 F.3d 1457, 1463 (9th Cir.), cert. denied, 516 U.S. 869, 116 S.Ct. 187, 133 L.Ed.2d 124 (1995) (citing Joseph v. Office of Consulate General of Nigeria, 830 F.2d 1018, 1021 (9th Cir.1987) TA \l "Joseph v. Office of Consulate General of Nigeria, 830 F.2d 1018, 1021 (9th Cir.1987)" \s "Joseph v. Office of Consulate General of Nigeria, 830 F.2d 1018, 1021 (9th Cir.1987)" \c 1 , cert. denied, 485 U.S. 905, 108 S.Ct. 1077, 99 L.Ed.2d 236 (1988)).   Once the prima facie case is established, the burden shifts to the plaintiff to offer evidence that an exception to the FSIA applies.  Phaneuf, 106 F.3d at 307.   If the plaintiff meets this burden, the burden shifts back to the party seeking immunity to demonstrate by a preponderance of the evidence that the exception does not apply, Id." (emphasis added)  Morgan Equipment Co. v. Novokrivorogsky State Ore Mining and Processing Enterprise, 57 F. Supp. 2d 863 (ND Calif. 1998) TA \l "Morgan Equipment Co. v. Novokrivorogsky State Ore Mining and Processing Enterprise, 57 F. Supp. 2d 863 (ND Calif. 1998)" \s "Morgan Equipment Co. v. Novokrivorogsky State Ore Mining and Processing Enterprise, 57 F. Supp. 2d 863 (ND Calif. 1998)" \c 1 , 868.

In the instant case, it was incumbent upon Defendants to show a modicum of legality in trying to negate our claims. The least they could have done was to provide the text of the so called Order of the Supreme Leader allegedly dealing with properties of Iranians living in the Land of Infidels, and to explain why it is in the form of an authoritative religious order and/or how it provides a legal basis for their operations.
 They have provided none. If they had, they could argue that the transactions were legal in respect to Iranian law. Since they haven’t, the transactions can no longer be characterized as sovereign or act of state because "the acts of even a state official, taken in violation of a nation's fundamental law and wholly unratified by that nation's government" cannot be "properly be characterized as an act of state" Kadic v. Karadzic, 70 F3d 232 (2nd Cir. 1995) TA \l "Kadic v. Karadzic, 70 F3d 232 (2nd Cir. 1995)" \s "Kadic v. Karadzic, 70 F3d 232 (2nd Cir. 1995)" \c 1  at 249. 

We have provided prima facie evidence that this commercial transaction was based on fraud and, as previously argued, fraud takes the transaction from the realm of government into the sphere of private citizens. If an agency or organ of the government cannot justify its actions in terms of its own laws, that action, by definition, is not sovereign. 

C . Direct effect

In Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 438 (C.A.D.C. 1990) TA \l "Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 438 (C.A.D.C. 1990)" \s "Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F.2d 438 (C.A.D.C. 1990)" \c 1  at 451, a variety of "direct effect" cases are enumerated including non-payment of principal and interest to US residents in Callejo v. Bancome S.A. 764 F2d at 1110 1112 TA \l "Callejo v. Bancome S.A. 764 F2d at 1110 1112" \s "Callejo" \c 1 , and breach of contract or letter of credit to a Texas corporation in Texas Milling Corporation v. Federal Republic of Nigeria, 647 F.2d 300 (2d Circ. 1981) TA \l "Texas Milling Corporation v. Federal Republic of Nigeria, 647 F.2d 300 (2d Circ. 1981)" \s "Texas Milling Corporation v. Federal Republic of Nigeria, 647 F.2d 300 (2d Circ. 1981)" \c 1  at 312-13. Since Soudavar has been a legal alien in the USA from 1983 onwards, it is clear that the taking and resale of his properties has direct effects in the US as capital losses. An obvious consequence of the capital losses in the instant case is that they are reportable to the IRS. Whether the losses are deemed to occur by the IRS after the taking, or re-titling, or possession, or resale of said properties, the timing of the direct effect is post 1983 and after Soudavar became a legal resident. 

The third clause of FSIA 1605 a (2) is thus applicable here.

X . The Treaty of Amity

A . Jurisdiction conferred beyond that addressed by the 5th Circuit  

When the FSIA TA \s "FSIA"  is in direct conflict with an international agreement the 1604 exception is applicable as per Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428.  109 S. Ct. 683, 692, 102 L. Ed 2d 818 (1989) TA \l "Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428.  109 S. Ct. 683, 692, 102 L. Ed 2d 818 (1989)" \s "Amerada Hess" \c 1 

 TA \s "Amerada Hess"  (“This exception [to FSIA] applies when international agreements ‘expressly conflic[t]’ with the immunity provisions of the FSIA”). The Treaty of Amity is one such treaty because it confers jurisdictional rights in excess of the FSIA.

In regards to Abolala Soudavar et al. v. Islamic Republic of Iran et al., 186 F.3d 671 (5th Circuit 1999, cert. denied) TA \l "Abolala Soudavar et al. v. Islamic Republic of Iran et al., 186 F.3d 671 (5th Circuit 1999, cert. denied)" \s "Abolala Soudavar et al. v. Islamic Republic of Iran et al., 186 F.3d 671 (5th Circuit 1999, cert. denied)" \c 1  cited by the District Court one should note that it only discussed the non-applicability of the waiver of immunity to Iran itself as per Article XI of the Treaty of Amity. In the instant case however, the Treaty of Amity is cited as conferring jurisdictional rights through Articles III and IV, but not Article XI. 

B .  Jurisdiction through articles III and IV combined

Articles III and IV of the treaty confer, in tandem, the following rights to an Iranian in the USA:

1. If a US citizen has the right to sue Iran through the Treaty of Amity TA \s "Treaty of Amity"  or through any other vehicle, then nationals of Iran in the United States shall have equal rights and jurisdictional stature.

2. Since courts have confirmed the rights of US citizens to sue Iran for compensation of property taken by Iran, then as an Iranian in the US, Plaintiff must have the same jurisdictional rights.

The didactic right evoked in the first point above stems from Article III of the treaty which confers jurisdictional rights to Iranians in the US “in all degrees of jurisdiction” and “upon terms no less favorable than those applicable to nationals” of the United States “or of any third country.” The same didactic reasoning has been used by other courts to determine for instance that citizens of each signatory state must receive “national treatment with respect to … access to the courts of justice,” whether in consideration of the Treaty of Amity when an Iranian citizen was suing a US corporation (Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978) TA \l "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978)" \s "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978)" \c 1 ), or in consideration of a similar treaty of friendship when an Irish company was suing another Irish entity (Irish Nationals TA \s "Irish Nationals" , at 91-92). Although the preceding opinions were expressed in consideration of forum non conveniens matters and not jurisdictional ones, the applicable principle is the same as in here.
 

As for the second point above, American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980) TA \l "American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980)" \s "American International" \c 1  established the jurisdictional rights of American citizens to sue Iran in a U.S. court in order to obtain full compensation for properties taken by Iran.
 This was further reaffirmed in Kalamazoo Spice Extraction Co. v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984), at 426 TA \l "Kalamazoo Spice Extraction Co. v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984)" \s "Kalamazoo" \c 1 :

"There is a striking similarity between the treaty in the present case and the one involved in American International. Both treaties contain similar provisions for compensation when property is expropriated by one of the nations that is a party to the treaty. Consequently, American International provides authoritative guidance to us on the use of the treaty exception, and illustrates the error of the district court's decision that the treaty in this case was too ambiguous to allow a court to exercise jurisdiction. Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875 (2d Cir. 1981) TA \l "Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875 (2d Cir. 1981)" \s "Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875 (2d Cir. 1981)" \c 1  provides an example of the utility of the "prompt, just and effective compensation" standard that is employed in many treaties" (emphasis added).

Therefore, the rights of Iranian nationals can be no less.

C . The District Court’s erroneous viewpoint

To negate our arguments, refers to Jafari v. Islamic Republic of Iran, 509 F. Supp. 209, 214 n.7 (N.D. Ill. 1982)
 TA \l "Jafari v. Islamic Republic of Iran, 509 F. Supp. 209, 214 n.7 (N.D. Ill. 1982)" \s "Jafari v. Islamic Republic of Iran, 509 F. Supp. 209, 214 n.7 (N.D. Ill. 1982)" \c 1  and concludes that “Article IV” was not meant to protect “nationals against their own sovereign.” Jafari and the District Court both focus on Article IV in isolation, and in that narrow perspective, their assessment is correct. But if Article IV is viewed in tandem with Article III, then their assessment is no longer valid. For, as this Court concluded in McKesson TA \s "McKesson"  (at 1108):
“As the district court convincingly observed, however, although this language suggests that one party will receive protections within the territory of the other party, it doesn't say that those protections can only be enforced in the territory of the other party.”

The same reasoning can be applied here: nothing in the language of the treaty precludes the conclusion that an Iranian may seek justice in a US court against Iran. To the contrary, since the treaty proclaims at its very beginning the intent of “reaffirming the high principles in the regulation of human affairs,”
 (before and on par with two other goals: 1- “encouraging mutually beneficial trade and investments and closer economic intercourse generally between their peoples,” 2- “regulating consular relations”) one can only conclude that the treaty was meant to protect the rights of nationals of both countries in the broadest terms. Thus, our conclusion conforms to such intent. And as we saw, the doctrine of forum non conveniens condones such a didactic reasoning.

One should not disregard the letter of the treaty as Supreme Law of the Land, and the logic  imbedded in it, in favor of an a priori thinking that the treaty was only meant to protect US interests in Iran. There is simply no restrictive statement to that effect. Should either of the High Contracting Parties feel that these are unforeseen or unwanted outcomes, they have the prerogative to terminate the treaty and limit their exposure.
 Debasing the sanctity of a bilateral treaty and watering down the meaning of its articles should not be a substitute for termination.

D . The non-applicability of the Amerada Hess case

In Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F2d 438, 451 (D.C. Cir. 1990) TA \s "Foremost" , the D.C. Circuit Court extended the Supreme Court’s Argentine Republic v. Amerada Hess decision to Article IV of the Treaty of Amity TA \s "Treaty of Amity" . But in doing so it emphasized:

“We do not decide here in what contexts, if any, the Treaty of Amity TA \s "Treaty of Amity"  might constitute a waiver of immunity. We conclude only that the treaty has not effected a waiver in the instant case” (emphasis added), Foremeost TA \s "Foremeost"  at 347.

Since this Court restricted its decision to the Foremost case alone, exploration of the applicability of the treaty exception through a different angle is permissible here. In the Argentine Republic v. Amerada Hess decision, the Supreme Court first addressed maritime conventions such as the Geneva Convention of the High Seas and the Pan American Maritime Neutrality Convention, and stated: 

“these conventions, however, only set forth substantive rules of conduct and state that compensation shall be paid for certain wrongs.FN10. They do not create private rights of action for foreign corporations to recover compensation from foreign states in the United States’’; Argentine Republic v. Amerada Hess TA \s "Amerada Hess"  at 692.

Contrary to the maritime conventions, Article III of the Treaty of Amity TA \s "Treaty of Amity"  establishes private rights of action for nationals of Iran in U.S. courts.
 Therefore, said portion of Argentine Republic v. Amerada Hess is inapplicable to the Treaty of Amity when Articles III and IV are considered in tandem.
The Supreme Court then dealt with the  TA \l "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" \c 3 Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia TA \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" , separately and untangled from its remarks regarding maritime conventions. It rejected that treaty's relevance to issues of immunity waiver, not because it considered said treaty as mere rules of conduct (as for the maritime conventions) but because the rights conferred therein were subject to conformity to “local laws,” and the FSIA TA \s "FSIA"  was considered one such law; Argentine v. Amerada Hess TA \s "Amerada Hess" 

 TA \s "Amerada Hess" , at 693. Such language does not appear in the Treaty of Amity. The loophole that allowed a drop-back into the FSIA from the Liberian treaty, does not exist in the treaty with Iran. 

The Treaty of Amity can therefore be invoked as an exception to the FSIA as it provides jurisdiction for this case.

XI . Jurisdiction as per the Alien Tort Act

The Alien Tort Act provides: the district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States, 28 U.S.C. § 1350 (1988). As reiterated in Kadic v. Karadzic 70 F.3d 232 (2nd Circ. 1995) TA \s "Kadic v. Karadzic, 70 F3d 232 (2nd Cir. 1995)" , at 238, this statute confers federal subject-matter jurisdiction when the following three conditions are satisfied: (1) an alien sues (2) for a tort (3) clearly violating the law of nations or a treaty of the United States. The first and second conditions are obviously met in the instant case. What needs to be demonstrated is the third condition. 

The Alien Tort Act provides jurisdiction against all Defendants, perhaps with the exception of Iran itself (since the FSIA may override it as it comes "later in date").
 Its applicability to the rest of Defendants stems not only from the fact that the fraudulent takeovers and resale of properties are in violation of the law of nations but also in violation of the Treaty of Amity. Indeed, the 1993 judgment is based on the notion that the United States is the "Land of Infidels." It is derogatory and belligerent against the US, for it is a reminder of the religious duty of Iranian Moslems (i.e. some 95% of the population) to combat "infidels" and therefore a clear violation of the Treaty of Amity.

The District Court, though, argues:

Moreover the Alien Tort Act confers federal jurisdiction to hear tort claim by aliens if international law or a treaty provides a cause of action, and it is clear that neither international law nor any treaty prohibits a government from expropriating the property of its own nationals.

Once again, the District Court has dismissed our arguments through the “expropriation” label and through minimization of the importance of the Treaty of Amity. It is a matter of judgment. In our view, both the wholesale condemnation of Iran and Iranians as the “axis of evil” and evildoers, and the designation of the US as the Land of Infidels constitute a violation of a treaty—that neither Iran nor the US has terminated.

XII . Conclusion and Prayer

Even though foreign policy is the responsibility of the government, the decisions of the US judiciary, for instance on condemning bribery in between US companies and foreign government agents, have generally had more positive effects on foreign governments than the United States government’s foreign policies. In the instant case, this Court has the opportunity to condemn corrupt practices of Iranian government agencies which use the proceeds of their illicit transactions to terrorize their own people. It is an opportunity worth considering, especially since, as we have argued, it squarely falls within the jurisdiction envisaged by the laws of the US.

Appellant hopes that justice would prevail and therefore prays for reversal of the District Court Judgment.
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� They were of course neither abandoned nor in the custody of the Bonyad. Upon IDRO’s announcement of a compensation offer, Bonyad tried to grab those shared but IDRO refused ans instead paid Soudavar family members directly.


� Article 167 of the Iranian Constitution stipulates that judiciary decisions should be based on existing laws or should the need arise, on recognized authoritative Islamic sources of jurisprudence or recognized authoritative fatwas (i.e. religious decree). The hidden, unrevealed or non-existent “Order” of the Supreme Leader cannot constitute a basis for judgment because it is neither public nor documented; in sum it is unrecognized therefore lacks authority.





� Article III. 2. 	Nationals and companies of either High Contracting Party shall have their juridical status recognized within the territories of the other High Contracting Party, in all degrees of jurisdiction, both in defense and pursuit of their rights, to the end that prompt and impartial justice be done. Such access shall be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or of any third country. It is understood that companies not engaged in activities within the country shall enjoy of such access without any requirement of registration or domestication.





Article IV (in relevant parts): Property of nationals and companies of either High Contracting Party, including interest in property, shall receive the most constant protection and security within the territories of the other High Contracting Party, in no case less than required by international law. Such property shall not be taken except for a public purpose, nor shall it be taken without the prompt payment of just compensation. Such compensation shall be in an effectively realizable form and shall represent the full equivalent of the property taken; and adequate provision shall have been made at or prior to the time of taking for the determination and payment thereof.


� Similarly, in Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)� TA \l "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \s "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \c 1 �, the circuit court reasoned that a similar “national treatment” clause included in the Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957� TA \l "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \s "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \c 3 � “elevat[es] a [foreign] judgment to the status of a sister state judgment” and allows a Korean national to enforce it in New Jersey.


� The American International Group case was referred to The Hague court where it was awarded compensation on the basis of rights conferred by the Treaty of Amity. See American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96.� TA \l "American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96." \s "American International Group, Inc. et al. v. Islamic Republic of Iran, et al., Award No. 93-2-3 (19 Dec. 1983), reprinted in 4 Iran-US C.T.R. 96." \c 1 �


� “Treaty Article IV, P 2 treats with taking of property of without just compensation but solely in terms of the property of nationals of one country within the other’s territory. There is no hint of protecting either country’s nationals against their own sovereign.” Jafari, FN 7. The latter observation obviously solely focuses on Art. IV and does not take into consideration the coupling effect with Art. III, as we explain above.


� Treaty of Amity� TA \s "Treaty of Amity" �, at 901


� As per Article XXIII (3), the termination of the treaty requires one year advance notice.


� Also, none of the two maritime conventions considered in Argentine v. Amerada Hess� TA \s "Amerada Hess" � � TA \s "Amerada Hess" � rise in stature to the level of Treaty of Amity. The Treaty of Amity is a bilateral treaty classified as the “Supreme Law of the Land.”


� Kadic v. Karadzic notes "We do not agree that the law of nations, as understood in the modern era, confines its reach to state action. Instead, we hold that certain forms of conduct violate the law of nations whether undertaken by those acting under the auspices of a state or only as private individuals"; at 239, and "However, as in Filartiga, 630 F.2d at 889, we doubt that the acts of even a state official, taken in violation of a nation's fundamental law and wholly unratified by that nation's government, could properly be characterized as an act of state."
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