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APPELLANTS’ BRIEF

WE THE APPELLANTS, Abolala SOUDAVAR, a national of Iran and Saadi SOUDAVAR, a dual-national, (“SOUDAVARS” or “WE”), who have sought justice for wrongs committed by the ISLAMIC REPUBLIC OF IRAN, MINISTRY OF INDUSTRY OF MINES OF IRAN and SAZMANE GOSTARESH VA NOWSAZI IRAN, (individually and collectively “IRAN”), hereby present our appeal brief.

I .  District Court Jurisdiction 

 Plaintiffs submitted to the District Court a jurisdictional basis that included:

· The Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93 TA \l "Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, June, 16, 1957; 8 U.S.T. 899, T.I.A.S. 3853, 284 U.N.T.S. 93" \s "Treaty of Amity" \c 5  (“Treaty of Amity”); see Doc. 4, p. 2.

· 28 U.S.C. ( 1330(a) TA \l "28 U.S.C. ( 1330(a)" \s "28 U.S.C. ( 1330(a)" \c 2 ; 28 U.S.C. ( 1331 TA \l "28 U.S.C. ( 1331" \s "28 U.S.C. ( 1331" \c 2 ; 28 U.S.C. ((1601 et seq., the Foreign Sovereign Immunity Act (“FSIA”) TA \l "28 U.S.C. ((1601 et seq., the Foreign Sovereign Immunity Act (\“FSIA\”)" \s "FSIA" \c 2  or more specifically its sections 1604 and 1605(a);  see Doc. 4, pp. 2-3, and Doc. 5, pp. 7-13. 

II . Appeal Court Jurisdiction

 This appeal was initiated pursuant to the District Court’s Memorandum Opinion and Order and the Order of Dismissal as final judgement (Doc. 3), signed on Nov. 20 and transmitted on Nov. 23rd, 1998. The appellants’ Notice of Appeal was filed on Dec. 21, 1998. 

The jurisdiction of this Court is conferred by 28 U.S.C.A. (129 TA \l "28 U.S.C.A. (1295" \s "28 U.S.C.A. (1295" \c 2 1.

III . Statement of Issue

At issue here is the jurisdiction of U.S. courts in a case where properties of Iran nationals, but legal U.S. residents, have been taken without compensation.

IV . Relevant Facts

The relevant facts - all undisputed by IRAN – are as follows:

1. In July of 1979, the Revolutionary Islamic Government of Iran decreed the nationalization of certain sectors of Iranian industry. The decree was subsequently promulgated into law: the Law for the Preservation and Expansion of Iranian Industries (“LPEII”). The LPEII and its by-laws effectively set the ground rules for a government takeover of the Khawar Industrial Group (“KIG”) that included compensation on a fair value basis of the shares to be determined by a third party - a certified public accountant - with a provision for objection and protest (Doc. 4, p. 9; Doc. 7, p. 6).

2. In July of 1979, the SOUDAVARS were major individual shareholders of KIG and Abolala Soudavar was its managing director. However as listed in Doc. 9, IRAN controlled at that time a higher percentage of shares through its agencies and the confiscated shares of the Shah's family (Pahlavi), than the Soudavar family :

	Sazmane Gostaresh Malekiat Vahedhay Towlidi
	%27.766

	Sherkat Sarmaye-gozariye Melli Iran
	%5.887

	Pahlavi Family
	%6.250

	Total shares controlled by IRAN
	%39.903


	Soudavar Family 
	%24.534

	Soufar Trading Company
	%5.750

	Total shares controlled by Soudavars
	%29.284


3. Some four months later, Abolala Soudavar peacefully surrendered the management of KIG to the government representatives while no share transaction was concluded at that time (Doc. 4, p. 5, (9; Doc. 6, p. 1). The peaceful surrender was in recognition of IRAN's share control and in acceptance of the LPEII promise of fair value compensation for a share transaction yet to come.

4. The Iran-Iraq war effectively put a ten year moratorium on the full implementation of the LPEII and the required purchase and payment of shares (Doc. 4, p. 5, (10)

5. After the conclusion of the Iran-Iraq war, the first bilateral conversation between SOUDAVARS and IRAN came as a result of a gathering organized by IRAN in New York in May of 1991. During that gathering, Abolala Soudavar had a one on one talk with Iran’s Minister of Industry and Mines, Mr. Nourbakhsh, on the subject of purchase and payment of shares. Mr. Nourbakhsh offered to relinquish control and return KIG to SOUDAVARS as an alternative to the implementation of the LPEII (Doc. 4, p. 6, (10; Doc. 5, p. 5).

6. Up to the 1991 New York meeting and for a time after that, the SOUDAVARS remained registered shareholders in the books of the company (Doc. 4, p. 5, (10; Doc. 5, p. 5). 

7. In a change of tactics, IRAN proposed in 1992, a new transaction by which KIG’s shareholders were offered 2 new shares for each 3 original shares. Each shareholder who accepted this new offer was required to sign an elaborate claim waiver in respect to all previous promises of compensation (Doc. 4, pp. 6-7, (12)

8. Along with the “2/3 offer,” IRAN announced that it would raise capital through the sale of KIG shares on the Tehran Stock Exchange (Bourse) (Doc. 4, p. 6 (11, Doc. 8).

9. The procedure for the implementation of the “2/3 offer” dragged on for 3 more years. Sometime during this period (i.e. after 1991 and most probably in 1992) IRAN transferred the ownership of SOUDAVARS’ shares in the books of the company to its agency, Sazmane Gostaresh va Nowsazi Iran (“SNGI”). This was the first share transaction in the implementation of the LPEII.

10.  SOUDAVARS learned in 1996 that IRAN now refused to pay members of the Soudavar family, be it cash or 2/3 swap (Doc. 4, p. 7; Doc. 6, p. 2).

11.  From 1979 to the present, the statute of KIG as a public company was never changed and was reemphasized in every official announcement. Each year, profit and loss statements and balance sheets were established and auditors audited the company books as required by the laws that govern Iranian public companies (Doc. 9 and Doc. 12).

V . Standard of Review

The appropriate standard of review for the instant case is whether the District Court "reached an erroneous conclusion on either the facts or the law" (Irish Nationals Ins. Co. v. Aer Lingus Teoranta, 739 F.2d 90 (2d Cir. 1984) TA \l "Irish Nationals Ins. Co. v. Aer Lingus Teoranta, 739 F.2d 90 (2d Cir. 1984)" \s "Irish Nationals" \c 1 , at 92). We shall contend that it did both.

VI . Summary of Appellants’ Arguments

The errors in the District Court’s judgement can be divided into four parts:

1- The activity upon which WE as plaintiffs have sued IRAN is wrongly labeled as “Iran’s breach of its own law” and characterized as non-commercial in nature (Doc. 3, p. 4, (2). WE disagree and shall demonstrate that the facts clearly reveal that while IRAN’s promulgation of the LPEII was a sovereign act, its implementation and interaction with SOUDAVARS was not sovereign but commercial in nature, and consisted of activities that a private individual could engage in.

2- The one on one discussions held between SOUDAVARS and Minister Nourbakhsh in New York - on the subject of the implementation of the LPEII and the modalities of share transaction between the SOUDAVARS and IRAN - were also characterized as non-commercial (Doc. 3, p. 4, (3). WE disagree and contend that firstly, said discussions should have been dissociated from the general gathering of Iranian expatriates in New York, and secondly they were part of an attempt by IRAN to alter the conditions of a transaction that was meant to create a legal transfer of shares from SOUDAVARS to IRAN. It was commercial in nature and very similar to what private parties to a commercial transaction often do.

3- In reviewing the relevance of the Treaty of Amity TA \s "Treaty of Amity"  to this case the District Court contends that the treaty only sets forth substantive rules of conduct that do not confer private rights of action, and that it does not contain an explicit waiver of immunity (Doc. 3, pp. 4-5). WE believe: that the District Court erred when it focused on an article with no direct relevance to this case, that other articles of the Treaty of Amity grant full jurisdiction to the SOUDAVARS to pursue IRAN in U.S. courts, and that the provisions of the Treaty of Amity can be construed as an implicit waiver of sovereign immunity in this respect.

4- The District Court considers the Treaty of Amity TA \s "Treaty of Amity"  as a reciprocal agreement that does not apply to Plaintiff Abolala Soudavar as a citizen of Iran in a suit against IRAN (Doc. 3, p. 7, FN3). WE contend that the Treaty of Amity expressly confers equal rights to both U.S. and Iran nationals, and that no distinction should be made in the status of either SOUDAVARS in this case.

Even though WE consider the Treaty of Amity TA \s "Treaty of Amity"  of paramount importance to this case, we shall first discuss the relevance of FSIA TA \s "FSIA"  exceptions and subsequently expound the implications of the often rejected Treaty of Amity. WE shall argue that jurisdiction is available through each individually, and both in tandem.

VII . The FSIA

 Jurisdiction can be established through three FSIA exceptions concerning the commercial activities of a foreign state, namely the FSIA1605(a)(2) first, second and third clauses. FSIA 1605(a)(1) shall be considered further below, along with the Treaty of Amity.

A . The Commercial Nature of the activities

For the purpose of determining commerciality for the FSIA, the “nature” of a transaction is controlling and not its “purpose;” Republic of Argentina v. Weltover, 504 U.S. 607; 112 S.Ct. 2160 (1992) TA \l "Republic of Argentina v. Weltover, 504 U.S. 607; 112 S.Ct. 2160 (1992)" \s "Weltover" \c 1 , at 614, 2166. But instead of applying this required purpose/nature dichotomy, the District Court analyzed the long sequence of transactions of this case through a jure imperii lens and characterized the actions of IRAN as sovereign and non-commercial TA \s "FSIA" . If the same optics were applied to the activities of landmark cases such as Alfred Dunhill v. Republic of Cuba, 425 U.S., 96 S.Ct. 1854 (1976) TA \l "Alfred Dunhill v. Republic of Cuba, 425 U.S., 96 S.Ct. 1854 (1976)" \s "Alfred Dunhill" \c 1  and Weltover none would have been recognized as commercial. 

 The confiscation or taking of private property in international cases invariably arises from governmental decrees or decisions that are sovereign at the declaration stage. What needs to be determined is whether the resulting transactions will remain sovereign and non-commercial at every subsequent stage: “when a transaction partakes of both commercial and sovereign elements, jurisdiction under the FSIA TA \s "FSIA"  will turn on which element the cause of action is based on,” Millen Industries Inc., v. Coordination Council for North American Affairs, 855 F.2d 879 (D.C. Cir. 1988) TA \l "Millen Industries Inc., v. Coordination Council for North American Affairs, 855 F.2d 879 (D.C. Cir. 1988)" \s "Millen Industries Inc., v. Coordination Council for North American Affairs, 855 F.2d 879 (D.C. Cir. 1988)" \c 1 . In the instant case, the LPEII set the ground rules for the takeover of KIG which subsequently resulted in a share transaction that was very much commercial in nature. The claim here arises out of the non-payment of value for a share transaction in a public company. 

To better understand this two-stage process one should perhaps use the analogy of property condemnation by state or municipal decree for a toll-road or stadium. The condemnation decision may be sovereign but the process of property purchase is not. In McDonnell Douglas Corp. v. Islamic Republic of Iran, 758 F.2d 341, 349 (8th Cir.), cert. denied, 474 U.S. 948 (1985) TA \l "McDonnell Douglas Corp. v. Islamic Republic of Iran, 758 F.2d 341 (8th Cir.), cert. denied, 474 U.S. 948 (1985)" \s "McDonnell Douglas Corp. v. Islamic Republic of Iran, 758 F.2d 341 (8th Cir.), cert. denied, 474 U.S. 948 (1985)" \c 1 , plaintiff’s claim was based on defendant’s breach of contract regarding military aircraft which was deemed to be a commercial activity, despite the sovereign decision causing the breach and despite the fact that a military aircraft is an instrument of sovereign power.

In order to recognize the commercial nature of governmental actions, the House and Senate reports accompanying the FSIA TA \s "FSIA"  legislature explain that: “Certainly if an activity is customarily carried on for profit, its commercial nature could be readily assumed.” See H.R. Rep. No. 1487, 94th Cong., 2d Sess. 16, reprinted in 1976 U.S. Code Cong. & Admin. News at 6615 TA \l "H.R. Rep. No. 1487, 94th Cong., 2d Sess. 16, reprinted in 1976 U.S. Code Cong. & Admin. News at 6615" \s "H.R. Rep. 1487, 94th Cong., 2d Sess. 16, reprinted in 1976 U.S. Code Cong. & Admin. News at 6615" \c 3 . And the Supreme Court adds: “in their commercial capacities, foreign governments do not exercise powers peculiar to sovereigns. Instead, they exercise only those powers that can be exercised by private citizens,” Alfred Dunhill TA \s "Alfred Dunhill"  at 704, 1866 (plurality opinion). Perhaps a more trivial criteria should also be added to the previous two: by definition, a sovereign act must be authoritative and not dependent on anybody else’s approval or acquiescence. With these criteria in mind let us analyze the present case:

1. IRAN forfeited the sovereign stature of its nationalization law by requiring an independent certified public accountant to establish the fair value of the shares and by appointing an arbitration panel to resolve shareholders’ objections or protests in the implementation of the LPEII, much the way private players use estimators and arbitrators in company takeovers (e.g. Heinz v. Perez, 242 F.2d 459 (9th Cir., 1957) TA \l "Heinz v. Perez, 242 F.2d 459 (9th Cir., 1957)" \s "Heinz v. Perez, 242 F.2d 459 (9th Cir., 1957)" \c 1 , where the seller tried to recover the purchase price of stock sold to a buyer who agreed to pay the actual value thereof which was to be determined by a complicated method, and each party was to designate an accountant to jointly audit the corporate records).

2. If the LPEII implementation was wholly sovereign, the SOUDAVARS’ names should have been immediately stricken from the KIG shareholders’ book and replaced with the name of a government agency.

3. IRAN took over the management of KIG while maintaining its status as a public company and keeping the name of the original shareholders on its registers. It ran KIG for profit and published every year its profit and loss statements according to public company obligations.

4. It divested KIG of its textile branch and ran it separately for profit.

5. To buyout the shareholders, IRAN raised capital on the stock market.

6. The last three activities, all undertaken prior to the share transaction, are activities that any private person can undertake and are similar to activities recognized as commercial in L'Europeenne de Banque v. La Republica de Venezuela, 700 F.Supp. 114, S.D.N.Y.,1988 TA \l "L'Europeenne de Banque v. La Republica de Venezuela, 700 F.Supp. 114, S.D.N.Y.,1988" \s "L'Europeenne de Banque" \c 1 .
 

7. The full sequence of IRAN’s offers and counter-offers leading to the purchase of shares is one that is often practiced by a private party who has the intention to renege on the original conditions of a deal: IRAN first tried to back off from the deal when it proposed to the SOUDAVARS to take back KIG (proposal not accepted) then announced the 2/3 offer, which by definition was 1/3 less than the original number of shares, and found takers for its reduced offer. Private parties to a deal often try many tricks to alter and reduce their original offer.

8. The mere fact that IRAN required the acceptors of the 2/3 offer to sign an elaborate claim waiver indicates that the share transaction between IRAN and KIG shareholders was not conducted in a sovereign manner but in the manner of a private party who wishes to alter the conditions of a deal but needs the consent of the other party.

9. The District Court characterized the New York meeting as sovereign by arguing that only governments are capable to request their nationals to “return home after a war” (Doc. 3, p. 4, (3). This conclusion is wrong on three scores. Firstly, it wrongly assumes that the departure of Iranian businessmen had been caused by the Iran-Iraq war, but many, including the SOUDAVARS, had left well before the war. Secondly, the New York meeting included two events: one was the general gathering organized by IRAN, and the other was the one on one discussions between Abolala Soudavar and Minister Nourbakhsh. It is the latter event which is relevant to the instant case. As it was argued above, the Minister’s offer to relinquish control and return KIG to the SOUDAVARS should be viewed as part of a full sequence of deal renegotiations that any private citizen can engage in. In the New York phase of the renegotiations, IRAN was trying to back off from the deal. Thirdly, even if the two events are amalgamated together and considered as one, the District Court’s characterization is wrong because it only relies on the announced purpose and not the nature of the event as required by the FSIA TA \s "FSIA" . The nature of the event was a gathering to request a departed party to come back home. Private citizens do that when they ask their departed spouse to come back (even if they have to go to meet her or him in New York), or ask their children to come back home, or when they ask feuding partners to forget their grievances and join back the company. It is by no means the sole prerogative of sovereign governments to ask a departed person to return. There is merit here for citing the analogy used in Alfred Dunhill TA \s "Alfred Dunhill"  where the Supreme Court compared the sovereign immunity claimed by the Cuban Government appointed “interventors” to a similar claim by “a duly commissioned officer of the Turkish Navy” who was the ship master of a vessel named Gul Djemal (The “Gul Djemal,” 264 U.S. 90 (1924) TA \l "The \“Gul Djemal,\” 264 U.S. 90 (1924)" \s "The \"Gul Djemal,\" 264 U.S. 90 (1924)" \c 1 ). The Supreme Court reasoned:

“it was held that the master’s assertion of sovereign immunity was insufficient because his mere representation of his government as master of a commercial ship furnished no basis for assuming he was entitled to represent the sovereign in other capacities. The master of the Gul Djemal claimed the authority to commit an act of state, but the difference is unimportant. In both cases, a party claimed to have the authority to exercise sovereign power. In both, the only authority shown is commercial authority;” Alfred Dunhill TA \s "Alfred Dunhill"  at 693-94, 1860-61

Here, the District Court accepted the sovereign label for the New York meeting. But, as in Gul Djemal and Alfred Dunhill TA \s "Alfred Dunhill" , the Minister’s talk with Abolala Soudavar was not an exercise in sovereign power. It addressed a specific commercial concern: whether to relinquish the KIG management or proceed with the share transaction.

10.  Since the claim here arises from a share transaction, and the failure of IRAN to pay its debt as a consequence of said transaction, the determination of its timing is of crucial importance. The SOUDAVARS were registered shareholders in the company books, at least until 1991. Therefore, the share transaction necessarily happened later, perhaps in 1992 - when SOUDAVARS were US residents. At that time, IRAN was managing KIG as a public company and for profit, an activity which is commercial in nature. Thus, every debt arising out of a share transaction pertaining to this public company is also commercial in nature. Therefore IRAN’s debt to the SOUDAVARS is commercial in nature.

11.  Finally, it is irrelevant how or why IRAN took over the management of KIG in 1979. It only matters that once in control of the company, it forced a commercial buyout of company shares circa 1992.
 

12.  Whether an independent accountant has set a share price or not, the debt to the SOUDAVARS is upheld by virtue of the delivery of KIG to IRAN. For, such was the verdict in a civil suit:

"if the third person fails to fix the price under the terms of the contract, without fault of either party, the sale is thereby avoided; but if delivery of any part has been made to the buyer he must pay a reasonable price therefor;" Aitchison v. Anderson,  183 F.2d 922, (9th Cir.,1950) TA \l "Aitchison v. Anderson,  183 F.2d 922, (9th Cir.,1950)" \s "Aitchison v. Anderson,  183 F.2d 922, (9th Cir.,1950)" \c 1 , at 925 (emphasis added).

Having established the commercial nature of the activities upon which our claims are based, we turn to see which clauses of the FSIA TA \s "FSIA"  are applicable here.

B . Applicability of FSIA TA \s "FSIA"  1605 (a)(2) clause 1 

This clause allows an exception based “upon a commercial activity carried on in the United States by the foreign state.” As argued above, the visit of Mr. Nourbakhsh to New York in 1991 and his discussions with Abolala Soudavar concerning the return of KIG, should be recognized as a commercial activity carried in the U.S. by IRAN. Such interpretation finds further support in this Court's Stena Rederi AB v. Comision de Contratos del Comite, 923 F. 2d380, 389 N. 11 (5th Cir. 1991) TA \l "Stena Rederi AB v. Comision de Contratos del Comite, 923 F. 2d380, 389 N. 11 (5th Cir. 1991)" \s "Stena Rederi AB v. Comision de Contratos del Comite, 923 F. 2d380, 389 N. 11 (5th Cir. 1991)" \c 1  decision which first defines that a “single contract or course of dealing executed within this nation’s boundaries typically will constitute commercial activity carried on in the United States” (emphasis added) and then concludes that claim-related representations in the course of a single visit by a government agent provide jurisdiction under the FSIA TA \s "FSIA" :

“The visit, however, could have a material connection with Stena’s negligent misrepresentation claim. Any false statements Captain Mendez Cid made during the visit could provide the very foundation for Stena’s claim. Such a causal relationship, although not required, generally will support the district court’s exercise of jurisdiction under the FSIA TA \s "FSIA" , at least as to the claim in question.” Id.

By this interpretation, the New York meeting is a “course of dealing” executed within the U.S. boundaries, which provides an exception to the FSIA TA \s "FSIA"  as per clause 1605 (a)(2) clause 1. It also lifts through the Treaty of Amity TA \s "Treaty of Amity"  (see infra p. 24) the immunity of the two agencies, Ministry of Industry and Mines, and the Sazmane Gostaresh va Nowsazi Iran.

C . Applicability of FSIA TA \s "FSIA"  1605 (a)(2) clause 2 

This clause allows an exception based “upon an act performed in the United States in connection with a commercial activity of the foreign state elsewhere.” Mr. Nourbakhsh’s visit to the US and the discussions held with Abolala Soudavar can alternatively be viewed as “an act performed in the US” in connection with IRAN’s commercial activity at home, i.e. running KIG as a public company.

D . Applicability of FSIA TA \s "FSIA"  1605 (a)(2) clause 3

1605 (a)(2) clause 3 allows an exception based “upon an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States.” Here, the “act outside” is the refusal to pay the fair value of KIG shares to the SOUDAVARS, and “the commercial activity elsewhere” is the running of KIG and the series of representations acknowledging IRAN’s commitment to pay fair market value to KIG shareholders. What remains to be demonstrated is the “direct effect” in the US. This “direct effect” reveals itself in three different ways:

1. U.S. residency  – The KIG share transaction and the non-payment of share-value to the SOUDAVARS create the same “direct effect” in the instant case as the one held in Callejo v. Bancomer S.A. 764 F.2d 1101 (5th Cir. 1985) TA \l "Callejo v. Bancomer S.A. 764 F.2d 1101 (5th Cir. 1985)" \s "Callejo v. Bancomer S.A. 764 F.2d 1101 (5th Cir. 1985)" \c 1  where a Mexican bank, Bancomer, tried to alter payment conditions on certificate of deposits issued to U.S. residents. Bancomer had been nationalized and in compliance with newly proclaimed exchange control regulations, offered to pay back the CDs in pesos instead of dollars. The reduced pesos-denominated payback offer was judged to have a direct effect in the U.S. because it affected U.S. residents and was foreseeable.  Among the cases referred to in Callejo, was Harris Corp. v. National Iranian & Television, 691 F.2d 1344, 1351 (11th Cir. 1982) TA \l "Harris Corp. v. National Iranian & Television, 691 F.2d 1344, 1351 (11th Cir. 1982)" \s "Harris Corp. v. National Iranian & Television, 691 F.2d 1344, 1351 (11th Cir. 1982)" \c 1  in which the demand for payment on a letter of credit of an American bank was deemed to have a direct effect in the U.S. because it caused “a depletion of funds in the American bank.”  The non-payment of share-value by IRAN has obviously caused a depletion of SOUDAVARS funds in the U.S. It affects the SOUDAVARS’ income and as a consequence, their U.S. income tax.
 Moreover the transaction on KIG shares occurred circa 1992, in the wake of the New York meeting, and at a time when the SOUDAVARS were already U.S. residents. Consequently its effect in the U.S. was foreseeable, and IRAN was fully aware of it. It is also substantial because SOUDAVARS’ claims amount to some 14 million dollars plus interest. Therefore, even when judged by the pre-Weltover TA \s "Weltover"  standards that required “direct effect” to be foreseeable and substantial, the non-payment of share values by IRAN has a direct effect in the U.S. This effect is further amplified if one considers that some ten KIG shareholders who, as yet haven’t joined this lawsuit, are U.S. residents or citizens (see Doc. 5, p.14; Doc. 6, p. 2; and Doc. 10).

2. Notification by registered mail - KIG was established as a “public” company in Iran. Its status has remained unchanged since 1979. According to the Commerce Laws of Iran, public companies with name-bearing shares are required to notify shareholder by registered mail for share-related decisions such as capital increase and stock-splits (Doc. 11). KIG’s adherence to this notification requirement is acknowledged in its public notices and newspaper announcements (Doc. 12). Said announcements never excluded residents in foreign lands as non-eligible to receive notifications. As the SOUDAVARS became U.S. residents in 1983 and prior to the share transaction date, they had to be notified at their new place of residence about any and all share transactions affecting their rights. This mailing requirement provides a “direct effect” for clause 3, equivalent to the one considered in Siderman de Blake v. Republic of Argentina, 965 F.2d 711 (9th Cir. 1992) TA \l "Siderman de Blake v. Republic of Argentina, 965 F.2d 711 (9th Cir. 1992)" \s "Siderman de Blake v. Republic of Argentina, 965 F.2d 711 (9th Cir. 1992)" \c 1  :

“if INOSA’s articles of incorporation or by-laws (or the equivalent corporate documents under Argentine law) require INOSA to pay those dividends at the shareholder place of residence, the United States, we believe in light of Meadows that the direct effect requirement would be satisfied,” (emphasis added);Id.
3. U.S. Policy ramifications - IRAN has often been accused, sometimes justly and sometimes unjustly, of carrying activities against the interest of the U.S. and harmful to its citizens, and it has been labeled as a “rogue” government for its lack of respect for international law. What is lost in the debate is that a  government cannot have respect for international law without first having respect for its own laws. Nineteen years after the 1979 Islamic Revolution, arbitrary expropriation decisions by kangaroo courts and summary decisions by revolutionary tribunals are still routine.
 This suit does neither stem from a foreign law or from a pre 1979-Revolution law of Iran. It stems from a law promulgated by the very regime that now refuses to honor it. It is a prime example of IRAN’s lack of respect for law, any law. Unless IRAN is pressured to respect its own laws it will remain a “rogue” government. And U.S. policies, both domestic and international shall be affected by it.
 Viewed in a broader perspective, the non-payment of share-value to the SOUDAVARS, stems from IRAN’s lack of respect for law, which directly affects many U.S. policies. This particular direct effect is one that needs to be eliminated. The rulings of this court may be a decision in the right direction.

VIII . The Treaty of Amity

A . Incorrect Extrapolation of Supreme Court Decisions 

The District Court quotes Foremost-McKesson, Inc. v. Islamic Republic of Iran, 905 F2d 438, 451 (D.C. Cir. 1990) TA \l "Foremost-McKesson, Inc, v. Islamic Republic of Iran, 905 F2d 438, 451 (D.C. Cir. 1990)" \s "Foremost" \c 1  and at the same time greatly expands its conclusions by declaring that the Treaty of Amity TA \s "Treaty of Amity"  as a whole “set[s] forth substantive rules of conduct” and “does not create private rights of action for foreign corporations to recover compensation from foreign states in the United States courts;” (Doc. 3, p. 6). In Foremost, the quotes only referred to Article IV of the Treaty of Amity. The unexplained and unsubstantiated expanded conclusion of the District Court is even more disturbing in light of FN17 of Foremeost which categorically states: 

“We do not decide here in what contexts, if any, the Treaty of Amity TA \s "Treaty of Amity"  might constitute a waiver of immunity. We conclude only that the treaty has not effected a waiver in the instant case” (emphasis added), Foremeost at 347.

The convoluted language of Foremost notwithstanding,
 we believe that the extension in Foremost TA \s "Foremost"  of the Supreme Court decision in Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428.  109 S. Ct. 692, 102 L. Ed 2d 818 (1989) TA \l "Argentine Republic v. Amerada Hess Shipping Corp., 488 US 428.  109 S. Ct. 692, 102 L. Ed 2d 818 (1989)" \s "Argentine Republic" \c 1  to the Treaty of Amity TA \s "Treaty of Amity"  is inappropriate. In that decision, the Supreme Court was addressing international conventions with multiple signatories such as the Geneva Convention of the High Seas and the Pan American Maritime Neutrality Convention, and stated:

“these conventions, however, only set forth substantive rules of conduct and state that compensation shall be paid for certain wrongs.FN10. They do not create private rights of action for foreign corporations to recover compensation from foreign states in the United States.’’ id. (emphasis added).

Considering the numerous signatories and participants in such conventions, the Supreme Court’s primary concern was the nightmare of a free for all access of unlimited numbers of foreign corporations in suits against foreign state signatories of the conventions.
 It would have created a situation where US courts had to open their doors to virtually the whole world. Thus the double emphasis on foreign in the Supreme Court’s language. Since Article III of the treaty grants “national” status to Iranians, this case cannot be considered as foreign vs. foreign in US courts. Moreover, the conventions considered by the Supreme Court are essentially maritime conventions. They do not deal with private rights of action but general obligations and rules of conduct that are not U.S. specific. On the other hand the Treaty of Amity TA \s "Treaty of Amity"  does establish private rights of action for Iran nationals in U.S. courts. Furthermore, none of the two maritime conventions considered in Argentine Republic TA \s "Argentine Republic"  rise in stature to the level of Treaty of Amity. The Treaty of Amity is a bilateral and self-executing treaty, approved by a 2/3 majority of the U.S Senate and ratified by the President of the United States as per Art. II of the U.S Constitution TA \l "Art. II of the U.S Constitution" \s "Art. II of the U.S Constitution" \c 7 .
 Such treaty does not set forth mere “rules of conduct.” Art. VI of the U.S. Constitution TA \l "Art. VI of the U.S. Constitution" \s "Art. VI of the U.S. Constitution" \c 7  dictates that such treaty is the “supreme Law of the Land.”
 Significantly, the Supreme Court in Argentine Republic, at 693, dealt with a similar treaty, the  TA \l "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" \c 5 Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia TA \s "Treaty of Friendship, Commerce and Navigation Aug. 8, 1938, United States-Liberia" , separately and untangled from its remarks regarding maritime conventions. It rejected the treaty's relevance to issues of immunity waiver, not because it considered said treaty as mere rules of conduct (as for the maritime conventions) but because the rights conferred therein were subject to conformity to “local laws,” and the FSIA TA \s "FSIA"  was considered one such law, Id. at 693. Such restriction does not appear in the Treaty of Amity and therefore, the full potentiality of its clauses should be recognized as for any other Law of the Land.

B . Lack of Immunity for Iran Agencies 

The District Court cites a number of cases that rely on Article XI.4 of the Treaty of Amity,
 TA \s "Treaty of Amity"  and all conclude that the treaty constitutes a “limited waiver” that “extends only to enterprises of Iran, not Iran itself” and “extends only to enterprises doing business in the United Sates” (Doc. 3, p. 6). 

Although we agree with the conclusion that this article per se does not abolish the immunity of “Iran itself,” we contend that the narrow scope of this article in no way diminishes the power and the value of earlier and more general articles such as Article III. But before analyzing the latter, a preliminary remark is in order:

· Two of the named defendants, MINISTRY OF INDUSTRY OF MINES OF IRAN and SAZMANE GOSTARESH VA NOWSAZI IRAN, are government agencies. The District Court has refused to consider the immunity waiver of Article XI vis à vis these two on the premise that: IRAN has contended that neither had engaged in commercial activities in the United States and SOUDAVARS have not “disputed this contention” (Doc. 3, p. 7). This is only true if the New York discussions of Mr. Nourbakhsh are considered to be non-commercial. But if, as argued in section VII.A.9 above, said discussions are deemed to be commercial negotiations on behalf of those two agencies, then the two were involved in a commercial activity conducted in the United States. Consequently, the immunity of these two agencies should be lifted.

C . SOUDAVARS' Jurisdiction and Compensation Rights

Historically, Article XI was meant to deal with the obligation of American companies in Iran and vice versa.
 On the other hand, the earlier sections of the Treaty of Amity TA \s "Treaty of Amity" , in both spirit and text, address a wider range of issues and rights. With the intent of “reaffirming the high principles in the regulation of human affairs,”
 the Treaty of Amity protects the rights of nationals of either country in broadest terms:

Article III. 2. Nationals and companies of either High Contracting Party shall have their juridical status recognized within the territories of the other High Contracting Party, in all degrees of jurisdiction, both in defense and pursuit of their rights, to the end that prompt and impartial justice be done. Such access shall be allowed, in any event, upon terms no less favorable than those applicable to nationals and companies of such other High Contracting Party or of any third country. It is understood that companies not engaged in activities within the country shall enjoy of such access without any requirement of registration or domestication (emphasis added, Treaty of Amity TA \s "Treaty of Amity" , at 902-903).

The jurisdictional rights referred to in this article are conferred both in absolute terms and didactically: every national of Iran (in this case SOUDAVARS) is empowered to fully pursue his rights and claims within the territories of the other High Contracting Part (in this case the United States) and upon terms no less favorable than the rights of a U.S. national or a national of a third country upon whom the United States might have bestowed higher rights - or procedural facilities - than to its own citizens. Thus, simple Aristotelian syllogism (that if B has certain rights over C and the rights of A are at least equal to C then A shall enjoy the same rights over C) requires that if a US national has the right to sue Iran through the Treaty of Amity TA \s "Treaty of Amity"  or through any other vehicle, then Iranian nationals in the United States shall have equal rights and jurisdictional stature. This didactic reasoning has been used by other courts which have maintained that citizens of each signatory state must receive “national treatment with respect to … access to the courts of justice,” whether in consideration of the Treaty of Amity when an Iranian national was suing a US corporation (Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978) TA \l "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978)" \s "Farmanfarmaian v. Gulf Oil Corp., 588 F.2d 880, 882 (2d Cir. 1978)" \c 1 ), or in consideration of a similar treaty of friendship when an Irish company was suing another Irish entity (Irish Nationals TA \s "Irish Nationals" , at 91-92). Although the preceding opinions were expressed in consideration of forum non conveniens matters and not jurisdictional ones, the applicable principle is the same as here. Also, in Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993) TA \l "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \s "Song v. Kim, 1993 U.S. Dist. Lexis 17713 (D.N.J. 1993)" \c 1 ,
 the circuit court reasoned that a similar “national treatment” clause included in the Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957 TA \l "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \s "Treaty of Friendship, Commerce, and Navigation Between the United States of America and the Republic of Korea, 7th November 1957" \c 5  “elevat[es] a [foreign] judgement to the status of a sister state judgement” and allows a Korean national to enforce it in New Jersey. 

Furthermore, through Article IV which reads in relevant parts:

Property of nationals and companies of either High Contracting Party, including interest in property, shall receive the most constant protection and security within the territories of the other High Contracting Party, in no case less than required by international law. Such property shall not be taken except for a public purpose, nor shall it be taken without the prompt payment of just compensation. Such compensation shall be in an effectively realizable form and shall represent the full equivalent of the property taken; and adequate provision shall have been made at or prior to the time of taking for the determination and payment thereof.

an American citizen has jurisdiction and can sue Iran in a U.S. court in order to obtain full compensation for properties taken by Iran; see American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980) TA \l "American International Group v. Islamic Republic of Iran, 493 F. Supp. 522 (D.D.C. 1980)" \s "American International" \c 1 , further reaffirmed in Kalamazoo Spice Extraction Co. v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984), at 426 TA \l "Kalamazoo Spice Extraction Co. v. Provisional Military Government of Socialist Ethiopia, 729 F.2n 422 (6th Cir. 1984)" \s "Kalamazoo" \c 1 .
  The rights of Iranian nationals are no less. As in American International (at 524) the Court here "is not asked to judge the validity of defendants' expropriation of plaintiffs' interests in Iran, but rather defendants' failure, in violation of the Treaty and international law, to make adequate provision for the determination and payment of prompt, adequate, and effective compensation." 

D . Limited Waiver of Immunity


In deference to the constitutionally ordained significance of international agreements in general, and self-executing treaties in particular, the FSIA TA \s "FSIA"  excludes, at its very beginning, cases that are covered by these agreements. As noted by the District Court, the Supreme Court has ruled “This exception [to FSIA] applies when international agreements expressly conflict with the immunity provision of the FSIA” (Doc. 3, p. 6, quoting Argentine Republic TA \s "Argentine Republic" ).
 Here, conflict there is:

· Because, IRAN’s recent refusal to pay the fair value of SOUDAVARS’ shares in KIG can also be construed (Doc. 4, p. 8, (16, and p.10, (17, Doc. 5, p.10) as a taking without compensation and subject to the “prompt payment of just compensation” envisaged in Article IV and the rights emphasized in Kalamazoo TA \s "Kalamazoo"  and American International TA \s "American International"  (while keeping in mind that per Article III, U.S. and Iran nationals should be equally treated). Such rights are broader than the more restrictive exceptions envisaged in FSIA 1605(3) where a “commercial activity in the US” is necessary. But no commercial activity condition is required for the enforcement of the Treaty of Amity. 

· Moreover, Article III.2 of the Treaty of Amity requires the U.S. to provide “prompt and impartial justice” in “all degrees of jurisdiction” to SOUDAVARS as nationals of the other High Contracting Party. Such requirement becomes even more pressing in view of the fact that the potential for an alternative impartial justice in Iran is non-existent. Furthermore, it is obvious that the High Contracting Party who has initiated a nationalization, taking or expropriation, is usually the one most reluctant to pay compensation. Therefore, if "prompt and just" compensation is emphasized in the treaty (Article IV), and in the absence of any indication to the contrary therein, but in conformity with the high ideals announced in the preamble of the treaty, full jurisdiction must be available in the territories of the other High Contracting party to the victimized national of either High Contracting Party, regardless of the nationality of the victim. Otherwise these articles are not effective, meaningless, and unsuitable to be the Law of the Land.
  

As a signatory of the Treaty of Amity, IRAN has implicitly allowed U.S. jurisdiction in the taking of property without compensation from its own nationals, whether such taking is commercial or not. In Republic of Argentine, the Supreme Court rejected the waiver of immunity argument on the presumption that said international agreements contain “no mention of a waiver of immunity to suit in United States courts or even the availability of a cause of action in the United States;” Id. (emphasis added). Articles III and IV of the Treaty of Amity TA \s "Treaty of Amity"  obviously make available a cause of action in the instant case. Moreover, “with respect to implicit waivers, the courts have found such waivers in cases where … a foreign state has agreed that the law of a particular country should govern a contract (emphasis added); H.R.Rep. No. 1487, 94th Cong., 2d Sess. 18, reprinted in 1976 U.S.Code Cong. & Admin.News, TA \l "H.R.Rep. No. 1487, 94th Cong., 2d Sess. 18 reprinted in 1976 U.S.Code Cong. & Admin.News" \s "H.R.Rep. No. 1487, 94th Cong., 2d Sess. 18, reprinted in 1976 U.S.Code Cong. & Admin.News" \c 3  6604, 6617. Through the bias of Article III of the Treaty of Amity, IRAN has implicitly accepted that the laws of the U.S. govern the payment of compensation to any of its nationals seeking remedy in the U.S. for property taken by IRAN. It is an implicit waiver of immunity for such cases, and one that also qualifies as an FSIA 1605 (a)(1) exception. 

Should either of the High Contracting Parties feel that these are unforeseen or unwanted outcomes, they have the prerogative to abrogate the treaty and limit their exposure.
 Debasing the sanctity of a bilateral treaty and watering down the meaning of its articles should not be a substitute for abrogation. 

IX . Conclusion and Prayer

The following conclusions may thus be derived from the above analysis:

1. Exceptions to the FSIA TA \s "FSIA" , 1605(a)(1) and 1605(a)2, are applicable here and provide jurisdiction for this case.

2. The immunity of the two agencies MINISTRY OF INDUSTRY OF MINES OF IRAN and SAZMANE GOSTARESH VA NOWSAZI IRAN is lifted as per Article XI of the Treaty of Amity.

3. The provisions of the Treaty of Amity TA \s "Treaty of Amity"  apply to both SOUDAVARS, and confer full jurisdiction and the right to seek compensation for the shares of KIG taken without compensation.

4. By signing the Treaty of Amity, IRAN accepted a limited waiver of immunity with respect to suits arising from the taking of property from its own nationals. Such waiver stands while the treaty is in force.

Appellants pray for reversal of the District Court Judgement.
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� Venezuela's intervention into internal affairs of banking conglomerate located within her borders was sufficient commercial activity to allow exercise of jurisdiction over it under Foreign Sovereign Immunities Act, provided other criteria of Act were met; L'Europeenne de Banque� TA \s "L'Europeenne de Banque" � at 120.


� One should also note that the distribution of dividends was suspended while the shares were in the name of the old shareholders, and was resumed immediately after the share transaction.


� By virtue of their residency, the SOUDAVARS are liable to pay U.S. income tax on their revenues. This creates a much stronger effect in the U.S. than for instance the foreign entities in Weltover� TA \s "Weltover" � who had temporarily deposited their “Bonods” in a New York bank. 


� For example, real estate properties of the SOUDAVARS (unrelated to the KIG) have been expropriated because the Revolutionary Court of the Islamic Republic of Iran accused the SOUDAVARS to be living “in the land of infidels,” i.e. in the U.S.


� For instance, a US presidential decree bans importation of all goods of Iranian origin. It deprives approximately a million Iranian-Americans of access to goods from their motherland and other Americans to buy Iranian goods such as carpets. This ban has a direct effect in the US and stems out of IRAN’s lack of respect for law.


� Foremost’s� TA \s "Foremost" � language becomes convoluted when it mixes seemingly positives (“substantive”) with negatives (“does not create private rights…”) in one sentence. This can easily lead to confusion. Indeed, in West Publishing abstract no. 13 of Foremost, pertaining to INTERNATIONAL LAW, key 10.33, said conclusion has been almost reversed when it states “Treaty does not set forth substantive rules of conduct and thus does not bar application of FSIA"� TA \s "FSIA" � (emphasis added); see Doc. 13. 


� The Geneva convention alone had 86 signatory nations, see Doc. 14.


� U.S. Const. Art. II.2: "He (the President) shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur."


� U.S. Const. Art. VI.2:"This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the contrary notwithstanding." 


� Article XI.4: "No enterprise of either High Contracting Party, including corporations, associations, and government agencies and instrumentalities, which is publicly owned or controlled shall, if it engages in commercial, industrial, shipping or business activity within the territory of the other High Contracting Party, claim or enjoy, either for itself or for its property, immunity therein from taxation, suit, execution of judgement or other liability to which privately owned and controlled enterprises are subject therein;" Treaty of Amity� TA \s "Treaty of Amity" �, at 909.





� The Treaty of Amity� TA \s "Treaty of Amity" � was concluded in the wake of the nationalization of the Anglo-Iranian Oil Company (“AIOC”) by  the Iranian parliament in 1951, the subsequent coup d’état organized by the CIA in 1953 to overthrow Prime Minister Mossadegh, and the replacement of the AIOC by an American led consortium of oil companies. A major bone of contention leading to the nationalization of the AIOC was its refusal to pay taxes to the Iranian government. It was a remnant of quasi-colonial rule that the Treaty of Amity - and similar treaties of friendship concluded in the post World War II era - wished to erase. Thus the thrust of Article XI was the issue of taxation. As a result, the newly established oil consortium had to pay tax to the Iranian government and operated subject to the laws of Iran. 


� Treaty of Amity� TA \s "Treaty of Amity" �, at 901


� Said decision quoted Vagenas v. Continental Gin Co. 988 F.2d 104, 106 (11th Cir. 1993)� TA \l "Vagenas v. Continental Gin Co. 988 F.2d 104, 106 (11th Cir. 1993)" \s "Vagenas v. Continental Gin Co. 988 F.2d 104, 106 (11th Cir. 1993)" \c 1 �.


� Kalamazoo, at 427, informs: "There is a striking similarity between the treaty in the present case and the one involved in American International. Both treaties contain similar provisions for compensation when property is expropriated by one of the nations that is a party to the treaty. Consequently, American International provides authoritative guidance to us on the use of the treaty exception, and illustrates the error of the district court's decision that the treaty in this case was too ambiguous to allow a court to exercise jurisdiction. Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875 (2d Cir. 1981) provides an example of the utility of the "prompt, just and effective compensation" standard that is employed in many treaties" (emphasis added).  





� The District Court like many other courts cites : “the FSIA� TA \s "FSIA" � provides the sole basis for obtaining jurisdiction over a foreign state,” Argentine Republic� TA \s "Argentine Republic" �, Id., as though the Treaty of Amity� TA \s "Treaty of Amity" � had no jurisdictional value per se. Had the FSIA not began with the exclusionary term: “Subject to existing international agreements to which the United States is a part…” FSIA 1604, its “last-in-time" status would have overpowered the Treaty of Amity, see Born, G., International Civil Litigation in United States Courts, 3rd edition, Boston 1996� TA \l "Born, G., International Civil Litigation in United States Courts, 3rd edition, Boston 1996" \s "Born, G., International Civil Litigation in United States Courts, 3rd edition, Boston 1996" \c 8 �, p.20. But as it stands it recognizes the precedence of the Treaty of Amity. The Supreme Courts’ emphasis on the FSIA as the sole basis for jurisdiction in no way diminishes the exclusionary effect of the 1604 reference to existing international agreements. It simply considers the FSIA as the first gate to all suits against foreign states, and certain international treaties as a door within that gate.


� Kalamazoo� TA \s "Kalamazoo" � emphasizes that the repeated inclusion of a compensation article (similar to Article IV of the Treaty of Amity� TA \s "Treaty of Amity" �) in bilateral international treaties “is evidence that it is an agreed principle in international law,” Kalamazoo, at 427 and its appendix at 428.


� As per Article XXIII (3), the termination of the treaty requires one year advance notice.
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